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JURISDICTIONAL STATEMENT 


This is an appeal from a judgment for the appellee entered upon 
a Motion for Summary Judgment in the United States District Court 
for the District of Columbia. Jurisdiction of this Court is evolved 
under Title 28 United States Code Annotated §1291. 


STATEMENT OF THE CASE 


Appellant Evelyn M. Edwards, administratrix of the estate of 
Rolf 8. Edwards, deceased, filed a complaint in negligence and breach 
of warranty against appellee Mazor Masterpieces, Inc., a corporation, 
alleging that her son, Rolf S. Edwards, a minor 12 years of age, was 


caused to be trapped and suffocated by a sofa-bed when it suddenly 
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closed on him, resulting in his death on the same day, the said sofa-bed 
being purchased from the appellee corporation by the appellant for use 
of the members of the household. A diagram and description of said 
sofa-bed is Exhibit A and is a part of the Joint Appendix, page 38 herein. 


The decedent's body was found in his underclothing with his eye 
glasses and shoes off as of a person who had gone to bed, and was 
sandwiched in and covered completely between the matress of the sofa- 
bed, where he became trapped, when it jack-knifed back from its position 
as a sleeping bed to its position as a sofa. The coroner's report listed 
the death as accidental, due to suffocation. 


The sofa-bed has a dual function. It can be used as a sofa and has 
spring devices, parts, and mechanisms which when acted upon can convert 
the sofa to a sleeping bed. In reverse, the sleeping bed, by means of 
spring devices, parts, and mechanisms, can be transferred back into 
a sofa. 


It is opened from a sofa to a bed by grasping the crossbar that 
becomes the outer end of the bed and pulling it out as far as it will go. 
It does not lock in the open position unless this outer end of the bed is 
also lifted some 12 to 15 inches when fully extended. This second motion 
in the lift is required to lock it. If not locked, moving pressure can cause 
it to sag into a position from which it can snap shut. The bed in the open 
position is returned to the sofa position by lifting the extended end of the 
bed and pushing it in. It folds in the middle and by a spring action snaps 
shut. The appellant has the said sofa-bed in its possession and will 
tender it at time of trial. 


The complaint further alleged that her son's death was due to the 
negligence and carelessness of the appellee in selling the aforementioned 


sofa-bed which was designed and constructed inadequately and was highly 


dangerous to life and limb, that it was unsafe, defective, and not fit for 
the dual use intended, namely, as a sofa and as a bed, and that further 


3 


the appellee failed to give warning of the danger when using said sofa-bed 
and failed to give proper instructions as to its use and operation. 


Furthermore, the warranty and representation of the appellee as 
to fitness of the said sofa-bed was not true, as the sofa-bed was not 
suitably and reasonably fit for the dual uses intended and that same 
was designed and constructed inadequately and defectively , and was 
highly dangerous to life and limb. . 


The appellee filed a Motion for Summary Judgment (J.A. pp. 16 
and 17) under Rule 56 Federal Rules of Civil Procedure: The appellant 
filed an answer opposing the Motion for Summary Judgment (J.A. p. 18). 


The court below granted Summary Judgment on Motion by appellee 
from which this appeal has been taken. 


PROCEDURE RULE INVOLVED 
Rule 56 Summary Judgment 


"(c) Motion in proceedings thereon * * * the judgment sought shall 

be rendered forthwith if the pleading, depositions, and admissions on 
file, together with affidavits, if any, show that there is no genuine 

issue as to any material fact and that the moving party is entitled to 

a judgment as a matter of law. * * *" Federal Rules of Civil Procedure, 
Rule 56 (c)28 USCA. 


STATEMENT OF POINTS 


1. The District Court below erred in granting motion for Summary 


Judgment because there were genuine issues of material facts before 


the court which were not resolved by the incomplete and: meager evidence 


presented by the appellee and; 


2. Furthermore, that the appellant by its pleadings, depositions, 
interrogatories, exhibit , and affidavit, raised genuine issues as to 
material facts, thereby denying the right of Summary Judgment to the 
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appellee as a matter of law. The District Court below erred in not 
leaving it for a jury to decide the facts and evidence of the material 
issues and points raised by appellant as follows: 


(a) Whether the sofa-bed, when used for its dual purpose, became 
dangerous and created unreasonable risk of injury which gave rise to 


a duty to warn or otherwise protect the users from such dangers. 


(b) Whether the danger involved in using the sofa-bed in the dual 
way it was designed, constructed, and intended for use, as a sleeping 


bed and as a sofa, was or should have been fully apparent to the user. 


(c) Whether all the elements of the danger involved in using the 


sofa-bed were in fact known to or appreciated by the user. 


(a) Whether, in the experience of ordinary care, should some 


safety device have been supplied or warning given. 


(e) Whether the facts and allegations of appellant's complaint 
raised material issues of fact when it contained allegations as follows, 
"death was due to the negligence and carelessness of the defendant in 
selling the aforementioned sofa-bed which was unsafe, defective and 
not fit for the use intended. * * * defendant failed to give warning of the 
inherent danger of said sofa-bed, failed to give instructions as to its 
use * * *." Furthermore, ''The warranty and representation of the 
defendant as to the said sofa-bed was not true, as the sofa-bed was not 
suitably and reasonably fit for the use intended and same was designed 


and constructed inadequately and was highly dangerous to life and limb.” 
SUMMARY OF ARGUMENT 


The appellant by its complaint, pleadings , depositions, exhibit, 
and affidavit , raised genuine issues as to material facts, among them 
as follows: 


1. The sofa-bed is made for the dual purpose of being used as a 


sofa and as a sleeping bed. To convert from one to the other requires 
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mechanical devices, parts, and mechanisms. These mechanisms, parts, 


and devices when operated and used become dangerous and a trap when 
applied to its intended use, and are unsafe, defective and highly 
dangerous to life and limb, therefore making the sofa-bed unfit and 
unsafe for the dual purpose for which it was intended. — 


2. Because of the unsafe and defective construction and design 
of the sofa-bed, it became the duty of the appellee to warn and give 


instructions as to its proper use and operation. 


3. The sofa-bed was unfit for the purpose intended and reliance 
was made on the appellee's judgment and skill as to its use and fitness. 


4. That the appellee was negligent in not providing proper safe- 
guards to prevent the sleeping bed from suddenly snapping back and 
converting back to its other purpose and use as a sofa; thereby becoming 


a trap to the unsuspecting sleeper. 
5. The doctrine of res ispa loquitur applies. 


6. The warranty as to fitness is not barred by the statute of 
limitations because the inherent dangerous and unsafe construction and 
design of the sofa-bed did not become known until the bed in fact did 
snap shut and cause the death of appellant's son and the statute did not 


run until the discovery of that condition. 
ARGUMENT 


The questions of fact are fundamental to a decision of this case. 
It was error for the lower court to resolve these questions of fact 
without sufficient evidence, which the appellant will adduce at the trial 
before a jury. This court in Jamieson v. Woodward & Lothrop, 101 U.S. 
App. D. C. 32, 247 F2d. 23 (1957) states, "It was not necessary that her 
(the plaintiff's) evidence be proffered, on a motion for Summary Judg- 
ment."’ In determining the existence of a genuine material factual issue, 
doubts are to be resolved against granting of Summary Judgment. See 
Dewey v. Clark, 86 U.S. App. D.C. 137, 143, 180 F2d. 766, 772 (1950). 
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The sofa-bed involved in causing the death of the appellant's son 
was designed for dual purposes; that is for the use as a sofa and as a 
sleeping bed. To accomplish this change or transformation from one to 
the other requires the operation of mechanisms, parts, and devices 
composed of levers, springs, and braces, etc. In the words of appellee's 
description and diagram found in Exhibit A, (J.A. p. 38), the design, 
mechanism, and operation is described as follows: " * * * their exclusive, 
patented construction is precision engineered * * *. Opens easily. One 
motion.” It further states: "Easy to operate, even a child can open a 
Pullman into a comfortable full size, full height bed with an innerspring 
or foam rubber mattress." The appellant contends that this is further 
evidence of the fact that the sofa-bed was not a simple thing of univers- 
ally known characteristics; on the contrary it was a device with parts 
of mechanism, the danger being latent and not obvious to the possible 
user. The question of contributory negligence of the minor herein 


involved, though this question is not specifically alleged or raised by 


the appellee in his answer to appellant's complaint (J.A. pp. 3 and 4), 


is a question of fact which is for the jury. 


The Restatement of Torts, Section 390, states, ''One who supplies 
directly or thro:gh a third person a chattel for use of another whom the 
supplier knows or from facts known to him should know to be likely 
because of his youth, inexperience, or otherwise, to use it in a manner 
involving unreasonable risk of bodily harm to himself and others whom 
the supplier should expect to share in, or be in the vicinity of its use, 
is subject to liability for bodily harm caused thereby to them." 


The appellant raises an issue as to a material fact when it contends 
that the sofa-bed, when used and operated in its dual purpose and capacity, 
is inherently dangerous because of its unsafe, defective and faulty 
mechanisms, parts, and construction and respectively submits the affi- 
davit of Mr. Roland D. Blake, (See J.A. p. 42), a safety engineer, in support 


of this contention concerning the unsafe character of aforementioned 
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sofa-bed. Where on motion for summary judgment contradictory 


affidavits are filed by opposing parties, the trial judge should not 
have granted the motion, since an issue existed which should be 
determined only after a trial on the merits. See Schanck v. Jones, 
97 U.S. App. 148, 229 F2d. 31 (1956). 


The appellant contends, that once the sofa-bed was operated and 
used for its dual purpose, it becomes dangerous and it thereupon became 
a duty to warn or give instructions as to its safe and proper operation 
and subsequent safe use and to further provide proper safety devices and 
safeguards. See Jamieson v. Woodward & Lothrop, 101 U.S. App. D.C. 32, 
247 F2d. 23 and other cases cited therein. The Restatement of Torts in 
the following sections states: 


Section 388 


"One who supplies directly or through a third person 
a chattel for another to use, is subject to liability — 
to those to whom the supplier should expect to use | 
the chattel with the consent of the other or to be in: 
the vicinity of its probable use, for bodily harm 
caused by the use of the chattel in the manner for | 
which and by a person for whose use it is supplied: 
if the supplier 


(a) knows, or from facts known to him should realize, 
that the chattel is or is likely to be dangerous for the 
use for which it is supplied; 


(b) and has no reason to believe that those for whose 
use the chattel is supplied will realize its dangerous 
condition; and 


(c) fails to exercise reasonable care to inform them of 
its dangerous condition or of the facts which make it 
likely to be so." 


Section 399 
"A vendor of a chattel, manufactured by a third person, 


who sells it, knowing ‘that it is, or is likely to be danger- 
ous, is subject to liability as stated in Section 388 to 390." 


Section 402 


‘A vendor of a chattel manufactured by a third person 
is subject to liability as stated in Section 399, if, al- 
though he is ignorant of the dangerous character or 
condition of the chattel, he could have discovered it 
by exercising a reasonable care to utilize the peculiar 
opportunity and competence which as a dealer in such 
chattels he had or should have." 


In Simmons Co. v. Hardin, 75 Ga. App. 420, 43 S.E. 2d. 553, page 
560 (1947) , the Court stated: 


t * * * we conclude that it was a proper question for the 
jury as to whether or not the sofa, when used as the 
plaintiff was using it, because of its defective construction, 
became an article or instrument imminently dangerous to 
human life or limb, and that the finding of the jury was 
authorized by the evidence." 


The modern view developed from MacPherson v. Buick Motor Co., 


217 N.Y. 382, 111 N.E. 1050 (1916), LRA 1916 F. 696 is stated in PRODUCTS 
LIABILITY by Frumer and Friedman (1960) Volume I, Section 5.03 (a) 


as follows: 


"Products Which May Be Dangerous. With the widespread 
adoption of the modern view, (1) liability no longer turns 
on the inherent harmfulness of a particular product. (2) 
The terms ‘inherently dangerous’ and/or ‘imminently 
dangerous’ are still sometimes used by courts (2.1) which 
have accepted MACPHERSON but this does not imply that 
the article must at all times be ‘inherently’ or ‘imminently’ 
dangerous. Thus, liability has been sustained or potentially 
recognized to persons not in privity with the manufacturer 
in cases involving such ordinarily harmless products as: 
refrigerators, coffee urns, shoe dye, a neon tube, a lounge 
chair, ladders, beds, tires, a sewing machine, a heating pad, 
a porcelain handle for bathroom faucet, a toy top, perfume, 
stoves, cigarettes, a mattress, a permanent wave preparation, 
a bar stool, a pressing iron, rubber boots, a glass bottle 
containing cleaning fluid, a vaporizer, a sanitary napkin, 
a pulley, a dart from a plastic toy gun, an emery wheel, 
a fifth wheel by which trailer is attached to tractor, a 
washing machine, a fire extinguisher." 
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The appellant further raised issues as to material facts in its 
interrogatories to appellee, (J.A. p. 22), as follows: Interrogatory by 
appellant No. 4, Were any instructions told to the defendant by 
plaintiff, its agents, servants or employees as to how to operate the 
sofa bed?"" Answer by appellant, Do not remember.” Interrogatory by 
appellant No. 5, "If the answer to No. 4 is yes, what were these 
instructions ?" Answer, "Blank space." Interrogatory by appellant 
No. 6, "If the answer to No. 4 is yes, by whom were such instructions 


made , giving their names and addresses?" Answer, "Blank space." 


The appellant further raised a general issue of fact when the 
appellee answered yes to the following interrogatories submitted to 
the appellant. Appellant's interrogatory No. 7, Were any written 
instructions and/or written booklets or pamphlets describing how to 
operate the sofa-bed given to the plaintiff by the defendant, its agents, 
servants, or employees ?"' The question raised by the interrogatories 
as to whether or not any instructions, whether verbal or written, were 
in fact given to the appellant concerning the operation of said sofa-bed 
raises a general issue of facts, as the appellant controverts appellee's 


answers to the aforementioned interrogatories. 


Further material issues were raised by interrogatories proposed 
by appellant and Numbered 12, 15, and 18, (J.A. p. 22), as to whether 
any warnings were given on the manner of use and operation of the sofa- 


bed, said interrogatories being answered in the negative by the appellee. 


Another very material issue was raised by interrogatory No. 28, 
(J.A. p. 36), propounded by the appellant as follows, "Are there any 
safeguards to prevent the sofa-bed from closing after it was opened 
from its closed position ?"' The appellee answered as follows, "Yes, 
when it is fully opened for use." 


The appellant raises genuine issues of material facts when it 


contends that the sofa-bed was unsafe and did not possess the necessary 
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safety devices, due to its defective and unsafe design, and supports this 
issue by affidavit from a safety engineer who's affidavit is attached. 
(J.A. p. 42). 


Another genuine issue of a material fact is raised by the affidavit 
of Dr. A. Magruder MacDonald, (J.A. p. 3), a coroner who investigated 
the aforementioned accident, which states, " * * * that the body was 
removed to D. C. Morgue from the bed, after which a policeman placed 
his weight on the middle right side facing it from the foot to the head and 
the bed closed on its own accord.” Obviously, if a person sat on the 
edge of the bed or laid down in the middle of the bed, the weight of his 
body on the bed would cause the bed to close of its own accord. Now, of 
course, there were no witnesses to this fatal and tragic accident, but 
that does not mean that reasonable inferences can not be drawn. When 
the police officer placed his weight on the bed, was he sitting, did he 
place his foot on the bed, or his hand, how much pressure or weight 
did he place on the bed, did the bed snap shut as a bear trap? All these 
questions would be cleared up at a trial, and the facts and evidence would 
be fully developed to help decide the issues at said trial. Dr. MacDonald 
was not on a stand as he would be at a trial and subject to cross examin- 
ation. Affidavits are not dispositive, they are merely some of the plead- 
ings. The appellant contends that this is further evidence and raises 
issues of fact that the bed was unsafe for the dual purpose of being used 


as a sofa and sleeping bed. 


The appellant further contends that this is a proper case for the 
application of res ipsa loquitur. Whether the principal is applicable to 
the facts will depend on the evidence at the trial. Plaintiff proposes to 
prove that the fatal'accident could not have occurred unless the defendant 


had been negligent and that the res ipsa rule would apply. See West v. 
Safeway Stores, 86 U.S. App. D.C. 99, 180 F2d. 25 (1950). 


The appellant further states that the claim for warranty is not 
barred by the Statute of Limitations. The accident and subsequent death 
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took place on July 9, 1958 and suit was filed on July 8, 1959, within 


the statutory period. The inherent danger or unsafe condition of the 
sofa-bed did not become known to the appellant until the bed in fact did 
close and cause the death of her son and the statute did not run until 
discovery of that condition. See Hanna v. Fletcher, 97 US. App. D.C. 
310, 231 F2d. 469 (1956). 


As to breach of warranty, Section 28-115 (1) of the District of 


Columbia Code Annotated states: 


"Where the buyer, expressly or by implication, makes 
known to the seller the particular purpose for which 
the goods are required, and it appears that the buyer 
relies on the seller's skill or judgment (whether he | 
be the grower or manufacturer or not), there is an 
implied warranty that the goods be reasonably fit 
for such purpose." 


The Court in Workstel v. Stern Brothers, et al., 156 NYS. 2d. 
335 stated: 


"It is evident to the Court that the defendant Stern 
Brothers is liable to the plaintiff for personal 
injuries sustained by reason of breach of said im- 
plied warranty as well as express warranties, that 
the goods be reasonably fit for the purpose required, 
the defendant, Stern Brothers, knew that the plaintiff’ 
purchased the bed for the purpose of lying thereon 
and that the plaintiff had relied on defendant's skill 
and judgment in making such purchase." 
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CONCLUSION 


This appellant respectfully submits that there are many important 
genuine issues as to material facts raised by the pleadings, depositions, 
affidavits, and exhibits in this cause of action, and that the appellee is not 


entitled to a judgment as a matter of law. The opportunity should be given 
for the evidence and facts to be fully developed in trial before a jury and 


that the Motion for Summary Judgment should be hereby denied. 
Respectfully submitted, 


BERNARD ROWITZ 
Union Trust Building 
Washington, D.C. 

DORSEY K. OFFUTT 


Washington Building 
Washington, D.C. 


Attorneys for Appellant 
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1 
JOINT APPENDIX 


[Filed July 8, 1959] 


IN THE UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA 


EVELYN M. EDWARDS, Administratrix 
of the estate of ROLF S. EDWARDS, 
deceased, 

1228 Eye Street, N.W. Apt. 800 
Washington, D.C. 


Plaintiff 
vs. _ Civil Action 1856-'59 


MAZOR MASTERPIECES, INC., a corp., 
911 7th Street, N. W. 
Washington, D.C. 


Defendant 


COMPLAINT FOR DAMAGES 
(FOR WRONGFUL DEATH AND DAMAGES 
UNDER SURVIVAL ACT) 


COUNT ONE 

1. The claims for relief herein on behalf of the plaintiff, EVELYN 
M. EDWARDS, Administratrix of the estate of ROLF S. EDWARDS, duly 
appointed and qualified as such by the United States District Court for 
the District of Columbia against the defendant, MAZOR MASTERPIECES, 
INC., a corporation, is for a sum in excess of THREE THOUSAND DOL- 
LARS ($3,000.00) and are within the jurisdiction of this Court. 

2. Atall times herein mentioned the defendant corporation owned, 
maintained and operated through its employees and agents, a retail 
furniture store in the District of Columbia. : 

3. On to-wit, July 9, 1958, the plaintiff's decedent, Rolf S. 
Edwards, a minor, 12 years of age, was caused to be trapped and 
suffocated by a sofa bed when it closed on him, resulting in his death 


on the same day, the said sofa bed being purchased from the defendant 
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corporation by the plaintiff for use of the members of the household. 

4. The direct and proximate cause of the plaintiff's decedent's 
death was due to the negligence and carelessness of the defendant in 
selling the aforementioned sofa bed which was unsafe, defective and not 
fit for the use intended, and further, the defendant failed to give warning 
of the inherent danger of said sofabed, failed to give instructions as to 
its use and the defendant was otherwise negligent. 

5. Furthermore, the warranty and representation of the defendant 
as to the said sofabed was not true, as the sofa bed was not suitable and 
reasonably fit for the use intended and same was designed and con- 
structed inadequately and was highly dangerous to life and limb. 

6. Plaintiff relied upon the skill and judgment and upon defendant's 
warranty in purchasing the sofa bed. 

7. Asa result of the aforesaid carelessness and negligence and 
breach of warranty on the part of the said defendant corporation, a cause 
of action has accrued to the estate of Rolf S. Edwards for the wrongful 


death and pain and suffering and for pecuniary damages of said decedent 


and to the Administratrix of the estate of the decedent for the funeral 
bill and other pecuniary damages which have been sustained by the next 
of kin of said decedent, namely his mother, Evelyn M. Edwards, in the 
sum of ONE HUNDRED THOUSAND DOLLARS ($100,000.00). 

8. Plaintiff alleges that the wrongful and negligent acts of said 
defendant in causing the death of said plaintiff's decedent was such that 
if death had not occurred, said decedent would have been entitled to 
maintain an action to recover damages against the defendant corporation 
during his lifetime, but that no action to recover damages were brought 
during the lifetime of the plaintiff's decedent. 

WHEREFORE, plaintiff, EVELYN M. EDWARDS, Administratrix 
of the estate of ROLF $. EDWARDS and the next of kin of the decedent, 
demands judgment against the defendant, MAZOR MASTERPIECES, 
INC., a corporation, in the sum of ONE HUNDRED THOUSAND DOLLARS 
($100,000.00) besides costs of this action. 
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COUNT TWO 
1. Paragraphs 1, 2, 3, 4, 5, 6, and 7 of the Complaint are incorpo- 


rated herein by reference. 

8. As the result of the aforesaid accident, plaintiff's decedent sus- 
tained mortal injuries, disability, and loss of future earnings during his 
life expectancy; all to the damage of plaintiff's decedent in the sum of 
ONE HUNDRED THOUSAND DOLLARS ($100,000.00). : 

WHEREFORE, pursuant to Title 12-101 and Title 20-501 of the 
D. C. Code, plaintiff EVELYN M. EDWARDS, Administratrix of the 
estate of ROLF S. EDWARDS, deceased, demands judgment of the 
defendant, MAZOR MASTERPIECES, INC., a corporation in the sum of 
ONE HUNDRED THOUSAND DOLLARS ($100,000.00) plus costs of this 
action. 


/s/ Dorsey K. Offutt 
745 Washington Building 
Washington, D. C. 


/s/ Bernard Rowitz 
206 Union Trust Building 
Washington, D.C. 


Attorneys for the Plaintiff 
JURY DEMAND 
Plaintiff demands trial by jury of all of the issues in the above 


entitled cause of action. 
/s/ Dorsey K. Offutt 
/s/ Bernard Rowitz 


[Filed August 3, 1959] 


ANSWER 
FIRST DEFENSE 
The Complaint fails to state a claim upon which relief can be 
granted. 
SECOND DEFENSE 
The cause of action is barred by the Statute of Limitations. 
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THIRD DEFENSE 

The defendant admits that it is a corporation and that the amount 
of the suit is in excess of Three Thousand Dollars ($3,000 .00); it is 
without information or belief to either admit or deny the other allegations 
contained in paragraph one; it admits the allegations contained in para- 
graph two of the complaint; it is without information or belief sufficient 
to either admit or deny the allegations contained in paragraph three of 
the complaint, except that it admits that the decedent died on July 9, 
1958; it denies each and every allegation of negligence; it denies each 
and every other allegation contained in the complaint. 

GALIHER & STEWART 


By /s/ Richard W. Galiher 
Richard W. Galiher 


/s/ Julian H. Reis 
Julian H. Reis 
Attorneys for the Defendant 
820 Woodward Building 
STerling 3-5486 


[Certificate of Mailing) 


EXCERPTS FROM DEPOSITION OF 
EVELYN M. EDWARDS 


* * * * 


Washington, D.C 
Tuesday , September 29, 1959. 


* * * 
Thereupon, 
EVELYN M. EDWARDS, 
the plaintiff, was called for examination by counsel for the defendant 
and, after having been sworn by the notary, was examined and testified 
as follows: 
EXAMINATION BY COUNSEL FOR DEFENDANT 
BY MR. GALIHER: 
Q. Mrs. Edwards, what is your full name and your address, 
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please? A. Mrs. Evelyn Edwards, 1228 I Street, N. W. 
x * * * * 
. Where did the accident happen at? A. 2700 Q Street. 
. And you had lived there for four or five years? A. Yes. 
* x * * * 
» Now, just you and your son lived in your apartment? A. Yes. 
- How large an apartment was it? A. One-bedroom apartment. 
. What was the age of your son? A. 12 years old. 
. Where did he go to school? A. He went to military school 
in Manassas. 
* * * cd x 

Q. I know how painful it is for you to answer my questions about 
this , but would you tell me about your boy, how large a boy he was, 
what his condition of health was? A. He was very tall. He was very 
slender. Strong. Very intelligent. Very good marks in school. Well 
behaved. 

a * * * * 

Q. I have information which indicates that this sofa-bed was 
purchased by you and delivered to apartment 311, 2700 Q Street, on 
July 12,1954. A. Yes. 

* * * * x: 

Q. How did you obtain the sofa-bed? Did you go to one of the 
stores? A. Yes. I went to the store and looked around for a sofa. 

Q. What store did you go to? A. The one on 7th Street. 

Q. And did you go there in response to an ad, or did you go there 
looking for a bed such as the type you purchased? A. I went to look 
for a sofa-bed that could be opened up. | 

Q. Had you had sofa-beds before that time? A. Never. 

Q. And what prompted your looking for a sofa-bed?' A. Because 
my mother was coming for a visit and I needed some place for them 
to sleep. | 


Q. Had you ever done business with Mazor's before that time? 
A. No. 
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Q. That was your first visit to the store? A. Yes. 
* * * * * 


Q. Do you recall what conversation passed between you and the 


saleswoman or salesman relative to the bed? A. No, I do not. 
Q. Do you recall if you were shown a bed similar or identical to 
the one that you purchased? A. Well, I know the one they delivered was 


the one I picked out. I wouldn't know if it was the same one or not. 

Q. There was one there on the particular floor that you went to? 
A. Yes. 

Q. You do not recall any of the conversation, either what the sales 
person said to you or what you said to the sales person? A. No,I don't 
remember that. 

* * * * * 
10 Q. But you did pick out one and, as far as you know, the one you 
picked out was the one that was delivered to you? A. Yes. Same thing. 
* * * * * 
Q. That was delivered to the living room of your apartment ? 
A. Yes. 
* * * * * 

11 Q. Shortly after your purchase did your mother come to visit 
you? A. I presume that must have been the year she came. I don't 
remember. 

Q. Did she come from Norway? A. No. This is my mother-in- 
law. From [linois. 

Q. That would be the mother of your late husband? A. Yes. 

Q. When she came to visit with you did she use the bed or did 
your son use it? A. Oh,no. They used it. She and her husband slept 

12 there. 

Q. She and her husband slept on the bed? A. On the sofa in the 
living room. 

Q. When it arrived at your apartment did you try it out to see how 
it worked? A. Yes. 
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Q. Were there any directions that came with it? A. No. I 
don't recall any directions whatsoever. 

Q. Did you have any difficulty working it at that al A. No. 

Q. And you did turn the sofa from a sofa into a regular double 
bed before they arrived to see how it worked? A. Sometime before 
they got there, yes. 

Q. And it worked all right? A. Yes. 

Q. Then your mother-in-law and father-in-law -- 

MR. OFFUTT: Excuse me just a minute. You don't mean that 
she opened the bed and got in it and slept in it; you mean just opening 
it up when you say "trying it out"? 

BY MR. GALIHER: 

Q. You opened it up -- A. I opened it up to put sheets on before 
she got there. 

Q. Did you use it to sleep in any night before they Srrivedy 

A. No. 


Q. But when they arrived you made it up so it would be available 
to them as a bed? A. Yes. 


Q. And then your mother-in-law and father-in-law slept on the 
sofa-bed? A. Yes. : 

Q. How long did they visit you? A. Just a few days 

Q. Would that be maybe a week? A. No. I don't think it was 
quite a week 

Q. Did you make it up every day for them, or did your mother- 
in-law make it up? A. I think I made it up most of the time, but it 
seems to me she made it up one night, too. 

Q. Did it seem to work properly on those occasions? A. Yes 

Q. Did either your mother-in-law or your father-in-law complain 
in any way about the way the bed worked? A. No. : 

Q. Did you notice any difficulty in the way it pulled out or was 
made up? A. No 

Q. And they did not complain to you about any difficulty with it? 

A. No. 
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Q. Now, then, after they left, when was the next time you had 
occasion to use it as a bed? A. Oh,I don't recall, really. 

Q. Were there periods of time when you would use it? A. A couple 
of times a girl friend would stay over. 

Q. You and your son, I take it, would sleep in your bedroom. Is 
that right? A. Yes. We hada big bedroom. Twin beds. 

Q. You hadtwin beds? A. Yes. 

Q. And that was sort of for visitors? A. Yes. And one summer 
previous, the last summer before, it was very hot and we siept in there 
a few nights. Maybe four nights in the summer. But, of course, we had 
the air conditioner there. 

Q. Both you and your son? A. Yes. 

* * * 
BY MR, GALIHER: 

Q. You have told us that your father-in-law and your mother-in- 
law slept on the sofa-bed during a period of time when they visited you 
after you purchased it. A. Yes. 

Q. You had actually purchased it because they were coming and 
you had no other place to put them up in; is that correct? A. Well, 
mostly , but also because I wanted one. I needed the sofa. 

Q. All right. 

You have told us that after their visit from time to time there 
were other friends who would visit you and -- A. There was just one 
girl friend. 

Q. Excuse me. Permit me to finish, and I will try to wait until 
you finish. 

And the sofa-bed would be used for this friend on occasions when 

she would visit; is that correct? A. Yes. 

Q. How many times did she visit? A. Maybe twice or three times 
the whole time. 

Q. All right. 


Were there any other persons who used this bed besides yourself 


and your son? A. No. 
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Q. Then there was this occasion in the summertime that you 
referred to. Was this the year of the accident , which was 1958? 
A. No. The year before. 

Q. That would be the summer of 1957? A. Yes. 

Q. When you and your son both used the sofa-bed to sleep on? 
A. We slept on the sofa-bed for four or five nights that previous 
summer, yes. : 

Q. Now, then, were there any other occasions when you had to 
make the sofa into a bed and use it fora bed? A. No. | 

Q. Now, on any of those occasions did the bed wore other than 
what seemed to be proper? A. No. 

Q. Did it seem to work the same from the beginning up through 

the occasions when you and your son occupied the sofa-bed in 
the summer of 1957; did it seem to operate the way it always had? 
A. Yes. It was so seldom ever used, so, as far as I recall, there was 
no difference. | 

Q. Did you notice any difficulty at any time in the operation of 
the bed? A. No. 

Q. Can you tell us what you did to turn it into a bed from a sofa? 
A. We had to remove the two cushions and then lift it up and then pull 
it out. 

Q. And would it be safe to say you had done that at ee a dozen 
times from the time you purchased it up to the time of oe accident ? 
A. Yes, I would say so. 

Q. And you had noticed no difficulty with it in the way it operated, 
had you? A. No. ; 


Q. And had it always seemed to work exactly the same way ? 


A. So far as I recall. 

Q. Had you ever noticed anything about the bed broken before the 
accident? A. No. 

Q. Now, then, coming down to 1958, in the summer, you have told 
us that your son had come back home at the end of school. A. Yes. 
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18 Q. I take it that that would be a little over a month before the 
accident happened. A. Yes. Approximately. 

Q. Had anyone been there living with you other than your son and 
yourself during that month? A. No. 

Q. And you had worked every week day during that period? A. Yes. 

Q. What had your son done, so far as you know, from the time he 
came home from school up until his death? A. Well, he was out playing 
during the day. 

Q. Was there anyone who took care of him or watched over him 
during that period? A. No. He was 12 years old. He didn't need anybody. 
He came and met me and we had lunch almost every day together and he 
went home and played. 

Q. Had you used the sofa-bed during that period? A. No. 

Q. Do you know if he had used the sofa-bed during that period? 

A. No. No. 

Q. He had been there on numerous occasions, had he, when the bed 

had been opened up and used? A. Yes. He had been in the apartment. 

Q. On any of the occasions had you asked him to set the sofa up as 
a bed for you and had he done so? A. No. 

Q. But he hadibeen there on occasions when you had set it up from 
a sofa into a bed? A. Yes. 

* * * x * 

Q. Well, he had seen you do it on occasions, hadn't he? A. I hadn't 
noticed if he had seen it. I know he had been in the apartment, but I can't 
recall if he stood there and saw me. 

Q. This was a one-bedroom apartment? A. Yes. But he would be 
in looking at TV a lot in the bedroom. 

Q. Are you telling us that he was never in that living room -- A. No. 


Q. -- at any time when you opened the sofa? A. No, I'm not telling 


you that. I say, I don't recall him seeing me. But I imagine he must have. 
He was in the apartment. 


* * 
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BY MR. GALIHER: 

Q. Now, Mrs. Edwards, had you ever come home and found the 
sofa made into a bed? A. Never. | 

Q. What about the day of the accident? A. It was closed. 

Q. It was closed when you got home?A. Yes. 

Q. Had you worked all day that day? A. Yes. 

* * * * 
BY MR. GALIHER: 

Q. When had the sofa been last used as a bed before the day of 
your son's death? A. I think it was the previous summer. It had not 
been opened all that winter. 

Q. You had used it as a sofa, though, every day? A. Yes. 

Q. You had sat on it and your son had sat on it? A. Yes. 

Q. And had different friends who had come into the ‘apartment from 
time to time to visit also sat on it? A. Yes. . 

Q. Had you ever noticed anything wrong with it? A: No. 

Q. Had your son ever said anything to you about noticing anything 
wrong with it? A. No. 


Q. By the way, do you know how much he Wwetenedes A No. I 
don't recall. 


Q. Was your first knowledge of what had happened when you got 


home that evening? A. Well, the television was going and things were 
around and I didn't know anything. I saw the pillows -- 
Q. What time was it when you arrived at home? A. I imagine a 
little bit after 6:00 in the evening. 
Q. That was your usual time to come home? A. Just about. 
Q. You walked in, and you say the television set was on? A. Yes. 
* * * * * | 
23 Q. Now, on this evening when you came home the television set 
in the living room was on? A. Yes. 
Q. What else did you notice? A. Well, the sofa pillows and the 
cushions of the sofa were on the floor. So I looked around and put my 
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24 down and called him and looked for him. I couldn't see him. And 
then I saw his shoes there. 

Q. Shoes where? A. Onthe floor. All three pairs that he had. 

Q. Ibeg your pardon? A. I say, his three pairs of shoes -- 
tennis shoes, good shoes, and in-between pair. 

And I just got a funny feeling. He never would go out without 
shoes on. 

I came back in the living room and looked in the bedroom and 
bathroom, and I didn't see him. And I noticed, instead of being all the 
way down, the sofa was just up a little. You know. Where it turns over. 

Q. Do you mean the backrest of the sofa? A. No. 

Q. Or the seat cushion? A. When you open it out, it doubles over 
when you put it together, and that was slightly up. And there was just 
something showing -- 

* * * a * 

THE WITNESS: I put my hand down on the edge and I felt something 
and -- I don't remember. I must have pulled it up real fast. I don't 
remember. I only heard noise as the legs were hitting the floor. And 
there he was. 

a * 
BY MR. GALIHER: 

Q. Would you rather continue and tell me the story? I think it 
would be easier on you if you did, probably. Go right ahead. A. Well, 
he was laying kind of on his side. His eyes were closed, and he was just 
like he was sleeping. I thought he was. But -- 

Q. How was he dressed? A. He just had a pair of underpants. 

Q. Just a pair of underpants? A. Yes. 


Q. Had he ever said anything to you about using the sofa-bed? 

A. No. 

Q. Had you ever come home before and found it -- A. No,I 
hadn’t. He never used it. 

Q. -- found that it had been used, with pillows or something like 


that around? A. No. 
* 
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Q. Did the bed work any differently when you pulled it out and 
discovered your son than it had on any of the other occasions when you 
had used it? A. No. It was partly open then, you know. I mean, it wasn't 
all the way pushed down. 

27 Q. Onthis occasion? A. Yes. 

Q. Did it work any easier or any harder than it boas A. I just 
remember I pulled it. That's all I remember. 

Q. How much did you say your boy weighed? A. I don’ t know how 
much he weighed. 

Q. You don't recall how much he weighed? A. No. ; 

Q. Do you remember how tall he was? A. No. But he was quite 
tall for his age. 

* - ~ » *! 

Q. Do you remember how long before the day of your son's accident 
this sofa had last been used as a bed? A. The previous summer. 

Q. And it worked all right then? A. As far as I know, yes 

Q. Had you ever known it to close suddenly or anything of that sort? 

A. No. 


Q. Did you examine it after the accident to see how it worked? 


A. No. I did not touch it. My brother and everybody else did. I could 


not go near it. 

Q. What is your brother's name? A. Harold Anderson. 

™ * me * * | 

Q. Had you ever had the sofa-bed re-covered from the time you 
purchased it? A. No. 

Q. It had the same fabric that was on there at the eae A. Yes. 

Q. Had you ever had it repaired by anyone? A. No. 

Q. In other words, it worked satisfactorily as far as you knew? 
A. Yes. 
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EXAMINATION BY COUNSEL FOR PLAINTIFF 
* * * * * 
BY MR. OFFUTT: 

Q. Mrs. Edwards, I don't mean to prolong this. I just have a 
couple of questions that I would like to ask you. 

35 You were asked if there was any difficulty when you opened the bed 
up after you came home and found your son there. Was the bed closed 
or open or partly open when you saw it there? A. It was almost closed. 
It was just on a little angle. Instead of being perfectly straight, it was 
just on a little angle (indicating) . 

Q. Did you discover your son in there before you opened it or 
after you opened it? A. After I opened it. But, you see, I thought I saw 
something on the side and I put my hand there and I felt. So then I just 
remember pulling it. 

Q. Had youjhad it open that day at all? When you left was it closed 
or open? A. Oh,I guess it was closed. 

Q. It was closed? A. It was never used. 

Q. I understood you to say it had not been used then? A. That's 
right. 

Q. The last time it has been used was sometime that previous -- 
A. The summer before, really. 

Q. What I am trying to get to is this: so that when you opened it 
at that time were you looking to see if the bed was opening properly or 
improperly or were you looking to see whether your son was in that 
bed? A. No. When I put my hand and felt him, I just knew what I felt 
was skin. 

Q. And that was before you opened the sofa-bed? A. Yes. 

Q. So, under those conditions, having felt what you stated just now, 
what you knew to be flesh or skin, you opened the bed; is that right? 

A. Yes. 


Q. And when you opened the bed, you then discovered that your son 
was in the bed; is that right? A. Yes. 


* * * 
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Q. Had you ever had any warning or any indication of any kind 
before the time you found your son was in there that the bed might 
close once it was opened? A. No. That's why I can't understand. 

Q. And at any time when you were using it as you have indicated, 
you and your son, once it was opened, did it, by any indication of any 
kind, show that it might close? A. No. 

Q. Either suddenly or otherwise? A. No. 

Q. When you bought that bed, did the salesman warn you in any 
way that it might close up when it was being used to lie on? A. I don't 
recall anything like that. 

Q. Were you told by the salesman at the Mazor store where you 
bought that sofa-bed that you had to lie on it in any particular way once 
it was opened up? A. No. 

Q. Were you ever given any instructions of any kind or any literature 
by which you were told in what way you should use the bed, whether you 
should lie one way or another on it when it was opened? A. No. I don't 
recall anything like that. 

Q. I believe you said you had no instructions, printed instructions, 
of any kind. A. No : 

* * » * * 
40 FURTHER EXAMINATION BY COUNSEL FOR DEFENDANT 
BY MR. GALIHER: 
Q. You had no difficulty operating it after it was delivered? 
No. 


[Filed October 26, 1959] 
INTERROGATORIES 
TO: Evelyn M. Edwards, 
and Dorsey K. Offutt, Esq. 
Attorney for the Plaintiff 
745 Washington Building 
Washington, D.C 


1. State the names and addresses of all persons known to the 
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plaintiff or to her counsel to have knowledge or information about the 
alleged negligence of the defendant, its agents, servants or employees. 
GALIHER & STEWART 


BY /s/ Richard W. Galiher 
Richard W. Galiher 


/s/ Julian H. Reis 
Julian H. Reis 
Attorneys for the Defendant 
820 Woodward Building 
STerling 3-5486 


[Certificate of Mailing] 


[Filed December 11, 1959] 
MOTION FOR SUMMARY JUDGMENT 
Comes now the defendant by its attorney and moves the Court to 
grant summary judgment in its favor. In support of said Motion, it 
refers to the points and authorities attached hereto which it prays to 


be read as a part hereof. 


GALIHER & STEWART 


BY /s/ Richard W. Galiher 
Richard W. Galiher 


/s/ Julian H. Reis 
Julian H. Reis 
Attorneys for the Defendant 
820 Woodward Building 
STerling 3-5486 


NOTICE TO: Dorsey K. Offutt, Esq. 
745 Washington Building 
Washington, D.C. 


Bernard Rowitz, Esq. 

206 Union Trust Building 
Washington, D.C. 
Attorneys for the Plaintiff 


Please take notice that the points to be submitted in support of 
this motion, and the authorities intended to be used, are attached hereto. 
The rules of the above-named Court require that if you oppose the granting 
of the same, you shall within five days from the date of service of a copy 
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thereof upon you, or such further time as the said Court may grant, or 


as the parties of this suit may agree upon, file in reply with the Clerk 

of said Court a statement of the points and authorities upon which you 

rely and serve a copy thereof upon counsel for the defendant named above. 
/s/ Richard W. Galiher 


POINTS AND AUTHORITIES IN SUPPORT OF MOTION 

Rule 56, Federal Rules of Civil Procedure | 

This action was instituted as a result of an accident which allegedly 
occurred on July 9, 1958 resulting in death to plaintiff's decedent. The 
suit was filed on July 8, 1959 and the deposition of the plaintiff taken on 
September 29, 1959. Subsequently, on October 23, 1959, interrogatories 
were served upon plaintiff requesting the names and addresses of all 
persons with knowledge or information about the alleged negligence of 
the defendant, its agents, servants or employees. The Interrogatories 
were not answered until December 1, 1959 and the answers disclose that 
there are no persons known to the plaintiff with knowledge or information 
concerning the alleged negligence of the defendant. Since plaintiff has no 
witnesses to establish the allegations of negligence in the,complaint, this 
cause should be terminated as to this Count at this point since there is 
no basis for the claim. 

This cause is also based upon breach of warranty. The deposition 
of the plaintiff reveals that the sofabed was purchased in 1954 and, there- 
fore, any claim for warranty is barred by the Statute of Limitations. 
Poole v. Terminix Co of Md_& Wash. 91 U.S. App. D.C. 287, 200 F(2d) 
746. 

The Motion of the defendant for Summary Judgment should be 
granted 

GALIHER & STEWART 


BY /s/ Richard W. Galiher 
Richard W. Galiher 


_/s/ Julian H. Reis __ 
Julian H. Reis 
[Certificate of Mailing] Attorneys for Defendant 


x mi ok 


[Filed February 26, 1960] 


OPPOSITION TO MOTION 
FOR SUMMARY JUDGMENT 


Comes now the plaintiff in the above entitled cause of action, 
and opposes the motion of defendant for summary judgment on the follow- 
ing grounds: 

The counsel for defendant has been furnished with the names and 
addresses of persons who are now known to the plaintiff who have knowl- 
edge or information about the alleged negligence of the defendant, and 
prior to trial defendant will be furnished with all persons who it is anti- 
cipated will be called to testify at this trial. This list of witnesses will 
be furnished to the defendant prior to the filing of a Certificate of Readi- 
ness. 

When all of the evidence is in at the time of the trial, and the 
witnesses have testified, including persons who are employed by the 
defendant and whose names and addresses are unknown at this time to 
the plaintiff, it will be proved that the defendant was negligent and that 
the sofa-bed was unsafe for use as a bed and it closed because of an 
unsafe condition, which unsafe condition was unknown to the plaintiff or 
her son, the deceased. The defendant knew or should have known of this 
unsafe condition. The defendant placed no warning on the bed and it did 
not supply the plaintiff with details of any kind regarding the use of the 
bed. They did not warn her of the danger of the bed closing on her son 
as it did and caused her death, and the defendant knew or should have 
known that the bed could and was likely to close while it was being used, 
as it did on that fatal occasion. 

The defendant pleads that any claim for warranty is barred by the 
Statute of Limitations. The inherent danger or the unsafe condition of 
the sofa bed did not become known to the plaintiff until the bed in fact, 
did close and caused the death of her son, and the statute did not begin 


to run until the discovery of that condition. See Hannah v. Fletcher, 97 
U.S. App. D.C. 310 (1956) which was a tenant's action against landlord 


and landlord's contractor for injuries sustained when stair railing, 
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which contractor had repaired, broke. The defendant contractor 


(Gishner) contended that the three years began to run in 1942 when the 
repairs were made and since the suit was not filed until December 28, 
1950, it was barred. Plaintiffs, on the other hand, contended that the 
right to maintain an action did not accrue until the accident occurred on 
May 2, 1949 and that the suit was filed within the three years thereafter 
and was a timely action. The Court of Appeals agreed with the plaintiff's 
contention and stated: 


"* * * The action against Gichner plainly is basedke on 
negligence, sounds in tort, and did not accrue until in- 
jury resulted from the alleged negligence. Poole v. 
Terminix Co., 91 U.S. App.D.C. 287, 200 F.2d 746 is 

not apposite: it was an action for property damages due 
to breach of an implied warranty to do a workmanlike 
job. There the suit would have been timely if the limi- 
tations period were measured from the time the damage 
was discovered. The court held, however, that the ‘suit 
was barred because the cause of action accrued when the 
warranty was breached, more than three years before 
the action was filed. The policy of the law to bring: 
repose was given effect. Here, however, the alleged 
negligence did not ripen into a cause of action until, 

Mrs. Hanna was injured. We cannot shorten the time the 
Code allows by adding a provision that the personal injury 
essential to the accrual of the cause of action must occur 
within three years of the negligence. Foley v. Pittsburg- 
Des Moines Co., 363 Pa. 1, 38-39, 68 A.2d 517, 535; 
Fredericks v. Town of Dover, 125 N.J.L. 288, 15 A.2d 
784; Kitchener v. Williams, 171 Kan. 540, 236 P.2d 64; 
cf. Federal Reserve Bank of Atlanta for Use of American 


91 F.2d 383, 117 A.L.R. "1160, certiorari denied, 302 U. Ss. 

738, 58 S.Ct. 140, 82 L. Ed. 571. WV 

In the instant case, the plaintiff's minor son suffocated and died 
when trapped in the sofa bed on July 9, 1958. Suit was filed July 8, 1959, 
well within the Statute of Limitations. 

The plaintiff is entitled to her day in Court. The material facts as 
to the issues are at this time entirely absent from the record, and the 


issue is not proper for disposition on summary judgment. 
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It is respectfully urged that defendant's motion for summary 
judgment be denied because there are genuine issues of fact to be 
determined in this case. The complaint clearly shows that the cause 
of the fatal accident: is based on negligence. The cause of action would 
not commence to run until the accident, which was the time of the breach. 
The breach would be July 9, 1958, the day on which the fatal injuries 
were received by the plaintiff's minor son. In the Gichner case, plaintiff's 
injuries occurred some eight years after the work was performed. 

The plaintiff contends that this is a proper case for the application 
of res ipsa loquitur. Whether the principle is applicable to the facts will 
depend on the evidence at the trial. Plaintiff proposes to prove that the 
fatal accident could not have occurred unless the defendant had been 
negligent and the res ipsa loquitur rule would apply. See West v. Safeway 
Stores, 86 U.S. App. 99; Washington Annapolis Hotel Co. v. Hill, 84 U.S. 
App. 418. 

Even the contention of the defendant on the allegation of negligence 
in the complaint, supported by plaintiff's testimony that there were no 


instructions on the bed and no warning notice given, genuine issues of 


fact as to negligence are raised. See Jamison v. Woodward & Lothrop, 
101 U.S. App. D.C. 32, and other cases cited therein. 


Defendant has: knowledge of one of the plaintiff's witnesses, to-wit 


the mother of the decedent, Mrs. Edwards. Other witnesses are available 
but their names and addresses are not knownat this time to the plaintiff 

or her attorneys. Defendant will be advised of the names and addresses 
when they are learned. Plaintiff's attorneys have advised defendant's 
attorney of the names of other witnesses on Wednesday, February 24, 1960. 


/s/ Bernard Rowitz /s/ Dorsey K. Offutt 
Bernard Rowitz Dorsey K. Offutt 
205 Union Trust Bldg. 745 Washington Building 


[Certificate of Service] 


[Filed April 8, 1960] 
ANSWER TO INTERROGATORY 
SA see a EN NA 


1. None known at this time. 
/s/ Bernard Rowitz | 
206 Union Trust Bldg. 
Washington, D. C. 
/s/ Dorsey K. Offutt | 


745 Washington Bldg. | 
Washington, D. C. 


Attorneys for the Plaintiff 
[Certificate of Mailing dated November 30, 1959] 


[Filed February 26, 1960] : 
AMENDED ANSWER TO INTERROGATORY 


. Mrs. Evelyn Edwards 
1228 Eye Street, N. W. 
Washington, D. C. 
Police Private George W. Dunphy 
Metropolitan Police Department of D. C 


. Detective Patrick J. Denihan 
Metropolitan Police Department of D. C. 


. Coroner A. Magruder MacDonald 


. Harold Anderson 
9044 Baltimore Boulevard 
College Park, Maryland 

. Other witnesses whose names and addresses 
are not known 


/s/ Bernard Rowitz 
Union Trust Building 
Washington, D. C 


Dorsey K. Offutt 
Washington Building 
Washington, D. C. 


Attorneys for Plaintiff | 
[Certificate of Service dated Feb. 24, 1960] 


[Filed March 8, 1960] 


INTERROGATORIES 


TO: Mazor Masterpieces, Inc. 
a corporation and 
Richard W. Galiher, Esq. 
Attorney for the Plaintiff 
1215 - 19th Street, N.W. 
Washington, D.C. 


1. State the names and addresses of all persons known to the 
defendant or to his counsel that had anything to do with the sale and 
purchase of the sofa bed involved in this cause of action. 

2. State the names and addresses of all persons known to the 
defendant or his counsel that have any knowledge of the accident that 
is the subject of this cause of action. 

3. State the names and addresses of all persons known to the 
defendant or his counsel that have any knowledge or information about 
the alleged negligence of the defendant, its agents, servants or employees. 

4. Were any instructions told to the plaintiff by the defendant, 
its agents, servants or employees as to how to operate the sofa bed? 

5. If the answer to 4 is yes, what were these instructions? 

6. If the answer to 4 is yes, by whom were such instructions 
made, giving their names and addresses. 

7. Were any written instructions and/or booklets or pamphlets 
describing how to operate the sofa bed given to the plaintiff by the 
defendant, its agents, servants or employees? 

8. If the answer to 7 is yes, state what these written instructions 
and/or booklets or pamphlets were and furnish plaintiff copies of 
said material. 

9. Were any warnings concerning the manner of use of the sofa 
bed told to the plaintiff by the defendant, its agents, servants or 
employees ? 

10. If the answer to 9 is yes, state what these warnings were. 
11. If the answer to 9 is yes, by whom were these warnings given, 
giving their names and addresses. 
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12. Were any warnings on the manner of operation of the sofa bed 
told to the plaintiff by defendant, its agents, servants or employees ? 

13. If the answer to 12 is yes, state what these warnings were. 

14. If the answer to 12 is yes, by whom were these warnings made, 
giving their names and addresses. | 

15. Were any written warnings given to plaintiff on the manner of 
use of the sofa bed by defendant, its agents, servants or employees? 

16. If the answer to 15 is yes, state what these written warnings 
were. : 

17. If answer to 15 is yes, by whom were such warnings given, 
stating their names and addresses. 

18. Were any written warnings given to plaintiff on the manner of 
operation of the sofa bed by defendant, its agents, servants or employees ? 

19. If the answer to 18 is yes, state what these warnings were. 

20. If the answer to 18 is yes, by whom were these’ warnings given, 
stating their names and addresses. 

21. Is there a devise to prevent the sofa bed from closing after it 
is opened from its closed position? : 

22. If the answer to 21 is yes, describe this devise’ and furnish 


a diagram and picture of its construction. 


23. Give the name and address of the salesman of the defendant 


that sold the bed to the plaintifr. 

24. State the weight of the sofa bed. 

25. Give all literature, pictures, diagrams, and advertisements 
that the defendant received from the manufacturer of the sofa bed 

26. Did the defendant, its agents, servants or employees advertise 
if the newspapers concerning the sofa bed? 

27. If the answer to 26 is yes, give the names of the newspapers 
and the dates involved, including copies of the advertisement. 

28. Are there any safeguards to prevent the sofa bed from closing 


after it is opened from its closed position? 
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29. If the answer to 28 is yes, describe these safeguards and 


furnish diagrams and pictures as to its construction. 


/s/ Bernard Rowitz 
Union Trust Building 
and 


Dorsey K. Offutt 
Washington Building 


Attorneys for Plaintiff 


Copy of the forgoing mailed this 7th day of March, 1960, to 
Richard W. Galiher, Esq., attorney for the defendant, 1215 - 19th 


Street, N. W., Washington, D.C. 
/s/ Bernard Rowitz 
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EXCERPTS FROM DEPOSITIONS OF_ 
GEORGE W. DUNPHY AND HAROLD ANDERSON 
Washington, D.C. 
Wednesday, March 16, 1960. 
* * i 
Thereupon 
GEORGE WILLIAM DUNPHY, 
a witness of lawful age, was called for examination by counsel for defend- 
ant, and after having been sworn by the notary was examined and testified 
as follows: : 
EXAMINATION BY COUNSEL FOR DEFENDANT 
BY MR. GALIHER: | 
Q. What is your full name, Officer? A. George William Dunphy. 
Q. You are a member of the Metropolitan Police Department ? 
A. Yes, sir. 
Q. And have been for how long, Officer? A. Seven years. 
* * * * 1 ook 
Q. Officer Dunphy, calling your attention to July 9, 1958, were 
you a member of the Metropolitan Police Department on that day? 
A. Yes, sir. 
Q. Did you respond to a call to go to an apartment at premises 
. 2700 Q Street, Northwest, an apartment house? A. Yes, sir. 
* * * * iad 
Q. What did you do as a result of that call? A. We expedited to 
the scene of that address, went up to the apartment, the number which we 
had been given, and on arrival we found that there hadn't been a shooting 
but we found the room with this boy in question here laying on a bed. 
Q. When you say "we," who was the other gentleman with you? 
A. The other gentleman was my partner, Corporal James E. Smith. 
Q. What did you do or what did Corporal Smith do when you got to 
the apartment and found this boy, as you have indicated? A. We looked 
at the body to see if he had been shot. When we seen he hadn't been shot 


he sent me downstairs to communicate with the police dispatcher over the 
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radio and tell him to eliminate the cause of an accident for other auto- 
mobiles which were expediting to the scene at that time. 

Q. This boy who you found was Rolf 8. Edwards? A. Yes, sir. 

Q. What did you do after going downstairs and making that call? 
A. Then I went back up to the apartment again. 

Q. What investigation did you make and what else did you learn 
and find out? A. As far as the investigating went, we didn't touch 
anything. We are not supposed to touch anything on the scene until 
the homicide detectives get there. We looked around the room. We 
found no notes, nothing unusual, just that the apartment looked like, 
oh, the Venetian blinds were all shut, there were no lights on, it was 
very quiet and cool in there because the sun hadn't been coming in 
that day. 

Q. Where was the boy? A. The boy was lying on the bed. 

Q. How would you describe the bed? A. Well, the bed was just 
like somebody had just gotten up from it, disarrayed, the sheets all 
pulled apart. The bed was open. 

Q. Is that what you call a sofa bed which will close into a sofa 
or open into a bed? A. Yes, sir. 

Q. Was it entirely open when you got there? A. The bed was 
entirely open. 

Q. What was the boy's position in the bed? A. He was laying 
face down and stretched out. He wasn't curled up. He was stretched out. 

Q. Was he stretched out lengthwise the way a person would lie in 
bed or was he width-wise? A. No. It was the normal -- he was laying 

lengthwise, the length of the bed. He was laying (indicating) -- 

Q. Were there pillows on the bed? A. I couldn't say for sure. 

I know there were sheets on the bed all pulled up around him. 

Q. Was the boy removed from the bed while you were there? 

A. No, sir. 


Q. Did you examine the operation of the bed in any way? A. No, 
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Q. As to how it opened or how it closed? A. No, sir. 
Q. Did you notice anything about the bed that you can remember 
other than you have described? A. Just that it was the type of bed 
that opens from a couch and had a back on it and arms. | 
Q. Did you notice anything defective or faulty about the bed that 
you can tell us about? A. From the time that I was there and that I 
saw the bed, I couldn't say that the bed was faulty one way or the other. 
Q. What else happened while you were there, if anything ? A. Nothing 
more than a doctor came on the scene and he was pronounced dead. When 
I had completed my report, the information that I needed for my report 
we left. | 
Q. Does Corporal Smith, as far as you know, know anything more 
about the matter than what you have just explained? A. He might be able 
to elaborate on who was there better than I can because he was up there 
longer than I was at the time | 
Q. Did he manipulate the bed in any way, as far as you know? 
A. Not while I was there he didn't. 
Q. How long were you there all together? A. Approximately half 
an hour. 
Q. Did you both leave at the same time? A. Yes, sir. 
* * * * * 
EXAMINATION BY COUNSEL FOR PLAINTIFF 
BY MR. ROWITZ: 
Q. When you came in the room and you saw the boy, what clothes 
did he have on? A. He had on an undershirt, the type -- not aT shirt 
but the old type undershirt with the sleeves out and a pair of shorts. 
Q. You looked at the couch. From your observation, did you notice 
any labels or any writings on the couch, any part of the couch? A. No, sir. 
MR. ROWITZ: I have no further questions. 
* ™ * * >” 
Thereupon 
HAROLD ANDERSON, 


a witness of lawful age, was called for examination by counsel for defendant, 
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and after having been sworn by the notary was examined and testified 
as follows: 
EXAMINATION BY COUNSEL FOR DEFENDANT 
BY MR. GALIHER: 

Q. What is your full name, address, and occupation? A. My name 
you know. You sent the letter tome. The name is Anderson. 

Q. Mr. Anderson, all of my questions to you are being written down. 
It isn't a question of what I know. So we have to develop everything just 
as though I had never met you before. 

Please state your full name, address, and occupation. A. Harold 
L. Anderson, engineer, stationary, 9044 Baltimore Boulevard, College 
Park, Maryland. 

Q. Where are you working, Mr. Anderson, at the present time? 
A. I work two different places. 

Q. Please list them. A. D. C. Government and Swift Meat Company. 

Q. What branch of the District of Columbia Government are you 
associated with? A. Education. 

Q. Where are you located? A. McKinley High School. 

Q. What sort of work do you do? A. Stationary engineer, as I just 
said. 

Q. What sort of work do you do on the other job? A. Same thing. 

Q. Where is your place of employment for Swift and Company? 
A. At Swift Company's warehouse on Okie Street, Northeast. 


Q. What are the duties of a stationary engineer? A. The duties? 


Well, you probably don't know anything about a stationary engineer. It 
takes care of everything from running air conditioning to an ammonia 
plant -- everything in the mechanical line of the plant. 

Q. What was your occupation and by whom were you employed on 
July 9, 1958? A. The same people. 

Q. Do you know anything about the unfortunate accident which 
happened at 2700 Q Street, Northwest, involving Rolf S. Edwards? A. Of 
course I know what happened, and I was there quite -- well, shortly after 
the body was removed. 
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Q. Were you related to the boy? A. Yes. I was his uncle. I 


am the brother to the mother. 

Q. Brother of Mrs. -- A. Edwards. 

Q. Brother of Mrs. Evelyn M. Edwards? A. That's correct. 

Q. You had visited the apartment there before this occasion ? 

A. Oh, yes. 

Q. On numerous occasions? A. On several occasions. 

Q. Do you recall how long before that the last time was? A. No, 
I can't recall exactly, but I usually go by there, say, once a month, 

Q. Did Mrs. Edwards call you or did someone else call? A. No. 
The neighbor called me that particular time. She was too greatly 
shocked to call anybody : 

Q. Did you get there on the same day it happened? A. I was there 
about 30 or 35 minutes after I received the phone message. 

* * x * i ox 

Q. Did you examine a bed on that occasion? A. A sofa bed; yes. 
I saw the sofa bed. That was open when I arrived there. 

Q. You mean open just as though someone had been sleeping in it 
when you arrived? A. Yes. The mattress had been pulled out and ready 
for -- like somebody had been sleeping in it. 

Q. Did you examine the bed on that occasion? A. 'I looked it over 
but I didn't examine it until the sergeant, Denihan, arrived with his part- 
ner. At that particular time they wanted -- they knew I hadn't been there 
when the body was there, so they wanted to measure the Size of the 
mattress, and they took the rule out and wanted to measure it, and I 
started to look the sofa over there. By moving the sofa away from the 
wall I found a tag in the back with Mazor's on it and the eae The price 
was three, four hundred dollars. 

Q. Did you make any other inspection of the sofa?’ A. At that 
time, no. I looked all over it and I saw the matress where it had been 
saturated where the boy had been laying. 

Q. Did you open it or close it on the occasion? A. No, I didn't. 
Sergeant Denihan was there at that time. He did. 
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Q. Did you notice anything about the operation of it, the opening 
or the closing of it? A. I noticed that the spring tension was very heavy. 
By coming half way back, the mattress snapped back. That's the only 
thing I noticed. 

Q. Could you describe that a little more fully? A. Well, after 
you lift -- presume, now, that the mattress is in an open position 
(indicating) -- 

Q. Just as though someone were about to lie down on the bed? 

A. When you lift it up to a certain degree, you pass a certain point, 
the fulcrum, I should say, from then on the Springs took it over and 
snapped it back. It was not the type of mattress you had to manually 
push all the way shut by yourself. The spring done half the work. 

Q. Had you had any experience with any beds of that sort before? 
A. No. Inever slept in any, had no experience. 

Q. Had you ever manipulated one or opened or closed one before? 
A. Not that particular type, no. I had a sofa type bed home but it was 
different construction. 

Q. Was it different in operation? A. Oh, yes. 

Q. How did the one you had at home work as compared with this 
one? A. That you had to fold manually, no springs. Just opens from 


this (indicating). 


Q. This was the first type of spring sofa bed, then, that you had 
ever noticed before? A. AsI said before, I don't have any experience 
with this particular type of sofa bed except the type I have home. 

Q. Now, you described in order to close it you lifted up. And do 
you also push it back to a point where the spring then takes over? A. By 
lifting up so far -- I didn't measure it or anything -- 

Q. Yes, I appreciate that. A. -- the spring took over the job and 
helped to pull it back. 

Q. How far would you have to lift it up before the spring would 
take over? A. If you get down to inches, I couldn't tell you. 

Q. In other words, you don't know whether it was four inches, six 
inches, or a foot? A. A little further than that. You have to lift up past 
the fulcrum until the spring takes it over. 
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Q. When you say "lift up,"’ do you mean by taking the end of the 
bed or the bottom of the bed and lifting it up that way (indicating); is that 
the way you are describing that it was -- A. What you call ''bottom" 
is the end of the mattress ? 
Q. I would say the portion of the bed furthest cromane sofa. Is 
that what you mean? A. Yes. 
Q. That is the way you closed it and the way this bed was closed, 
by lifting it up at that end? A. Yes. 
Q. Does that mean lifting it up just like lifting this table, straight 
up? A. You lift it up a certain way and it started folding up. 


Q Then it goes backward, does it? A. This particular sofa 


folded in two. the mattress did. 

Q. Folded intwo? A. Yes. Being laid out like that (indicating), 
the mattress started folding like that (indicating). 

Q. DoI understand that a portion of the mattress which was, let 
us say, within the sofa itself remained still and the bottom part of the 
mattress folded up and then on top of it; is that a proper description ? 
In other words, is your left hand here (indicating) where the sofa part 
of the bed would be? A. Yes, the back. 

Q. Then you have described the bottom of the mattress, the part 

furthest away. as folding up and then on top (indicating); is that 
right? A. That's the way the mattress folded: yes. 

Q. Where were the springs. if you noticed them? A. I did not 
notice where the springs were. 

Q You just realized from the manipulation of Sergeant Denihan 
that when you liited the bottom of the mattress up to a c. iain point that 
there were springs which would then cause it to fold: is that right ? 

A Yes. 

Q. And that ultimately it folded on top of the front part of the 
mattress; am I correct on that? A. That is right. The front part in 
this case, which is nearest the back of the sofa. : 

Q. How many times was that manipulated in your presence? A. That 
I didn't count because Sergeant Denihan and his partner done all the mani- 


pulating. 
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Q. Did it seem to work the same way each time? A. Idid. Because 
Sergeant Denihan made a comment to that particular effect, that there are 


strong springs on it. 
Q. You did not actually, then, touch it yourself? A. No. 
Q. You were simply observing what Sergeant Denihan was doing ? 


A. Yes. I didn't have no cause to touch it because the police were in 
charge. 
* * ok x* * 

Q. Did you ever examine the bed after that yourself? A. No. 

Q. Have you ever seen the bed since then? A. I sawita day or 
two -- sometime after -- the furniture company crated it and took it 
away, and I was present then. That was about all. 

Q. Was the bed open or closed when the furniture company came? 

A. Now, that I couldn't tell. 

Q. Had you ever visited the apartment of your sister and sat on 
that sofa before this occurrence? A. Oh, yes. I sat on it while it was 
in a closed position and the pillows were on top, the cushions were on 
it. 

Q. Had you ever seen it before the day of the unfortunate occurrence 
in an open position? A. No, I never seen it before because every time I 
was there it was in the afternoon or early in the evening, and then I left. 

Q. On the occasions that you had sat on it, did you ever notice 
anything wrong with it? A. No. It was very comfortable to sit on. 

Q. And no one had ever manipulated it before in your presence 
that you can recall? A. No. I know that for a fact. It was never opened 
before while I was there. 

Q. Did the police say anything in your presence other than you 
have already indicated? A. Are you referring to the police as Sergeant 
Denihan and his partner? I forget his hame. 

Q. Yes, sir. A. No. They just took the measurements. Since I 
gave them the tag which came from the back of the sofa; I don't know what 
they did with it. 


* 
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EXCERPTS FROM DEPOSITION OF PATRICK J. DENIHAN 
Washington, D.C. 
Wednesday, April 13, 1960. 
* * 1 ak 
Thereupon, 
PATRICK J. DENIHAN 
was called for examination by counsel for the Defendant and, after having 
been sworn by the notary, was examined and testified as follows: 
EXAMINATION BY COUNSEL FOR THE DEFENDANT 
BY MR. DONNELLY: 
Q. Will you please state your full name and your occupation? 
A. Patrick J. Denihan. Iam a Detective Sergeant, Metropolitan Police 
Department. : 
Q. What is your home address, Sergeant? A. 1404 Madison, 
Chillum, Maryland. 
Q. Sergeant, how long have you been attached with the Metropolitan 
Police Department? A. I am in my nineteenth year. 
Q. In what Department are you? A. Homicide. 
Q. How long have you been with Homicide? A. Since 1953. 
Q. Now Sergeant do you recall back in J uly of 1958 making an 
official investigation into the death of one Rolf S. Edwards? A. I do. 
Q. Do you recall the circumstances of how you got into the case? 
A. Well, certainly Ido. Of course my full report was turned in 
to the Coroner's Office and of course that can be subpoened for the Court, 
my full investigation. 
I was called there on a routine death and I found this young boy, 
I believe he was about twelve years old at the time, in a couch or a day 
bed type of couch. He apparently had been asphyxiated, lack of air. 
Q. In other words, when you got on the scene the child was still 
on the couch, is that right? A. That is right, yes. | 
* * * * * 


Q. When you first arrived at the scene and made your preliminary 


investigation at that time, sir, did you investigate the couch, that is to 
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try to make any determination from examining the couch what may have 
caused this youngster's death? A. I examined the couch at that time. 

Q. Did you find anything unusual about it? A. No, I did not. 

Q. Would you say it was just one of these folding type beds like a 
sofa bed? A. Yes, it reminded me of a Murphy bed although it was not 
one that would be suspended from the wall. It folds up similar toa 
Murphy-type bed, only it is used as a couch when it is not used as a bed. 

Q. When you examined the bed at your first visit to the scene 
where the child died did you operate the bed, sir? A. NoI did not at 
that time. 

Q. You have mentioned that subsequently you came back to the 
place where the child had died and for other reasons. 

What other reasons did you go back? A. I went back to interview 


the mother and I went back at another time with the Coroner and 


with a representative of the Mazor Company who was familiar with the 
mechanism of the couch. 

Q. The second time you went back you went back to interview the 
mother, is that correct, sir? A. That is right. 

Q. At that time did you make any investigation into the couch? 

A. No. 

Q. On the third time I understand when you went back you went 
with someone from the Mazor Masterpieces Company and who else, do 
you recall? A. The General Manager, I believe Mr. Rosenthal. 

Q. Does Bloomenthal sound right? A. He lives at the Broadmoor 
Apartment. 

Q. Does the name Mr. Blumenfeld ring a bell? A. Perhaps that 
is it. 

Q. Was Dr. McDonald along with you? A. I brought him along with 


Q. Was there someone else from Mazor, a mechanic of some kind? 
A. Acolored fellow. I don't recall his name. 

Q. What was the purpose of going back to the scene this third time ? 

A. Well, primarily to let the Coroner view the situation as best he 
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could in the absence of the body and for the reason to have someone 
familiar with the mechanism of the couch to show us how it operated and 
how it should operate. 

Q. On this third visit when you were present with the Coroner and 
the people from Mazors, did you yourself operate the couch, that is move 
it, close it and open it? A. After I understood how it should be done, yes. 

Q. Did the people from Mazors do the same thing? A. Yes, showed 
us how. 

Q. And the Mazor representative showed you how to operate this 
particular couch? A. The representative from Mazors was there at my 


suggestion. I did not know of anyone else that could show me any better 


than the man that represented his own company. 

Q. Now, sir, as a result of operating this couch, seeing it operate 
and then operating it yourself, did you notice anything wrong with the 
couch? A. No, I personally did not. 

Q. Do you know whether anyone from the Mazor Company, that is 
the colored chap or the other man Mr. Blumenfeld noticed anything wrong 
with this particular couch? A. No, the colored fellow said that it operated 
in the way it was supposed to perform. : 

Q. In your inspection of the couch or sofa bed, whatever it may be, 

did you inspect that operating mechanism for any defects? A. Well 
I tried it the way in which the man showed me how it should be operated 
and I was able to operate it. | 

Q. Did there appear anything broken or not operating correctly, 
let us put it that way? A. No, not as far as I was able to determine. 

* * * * * 

Q. Now as a reSult of your investigation or your investigations I 
should say, your three visits to the premises where this death occurred, 
were you able to determine the cause of this child's death? A. Well, 
of course all we were interested in was the type of death it was and the 
Coroner found that it was an accidental death due to asphyxiation. 

Q. Were you able to determine whether or not there was anything 
wrong with ae bed that coud have caused the codes death g, A. No. 
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EXAMINATION BY COUNSEL FOR THE PLAINTIFF 
BY MR. ROWITZ: 
* * * * * 

Q. After the boy was removed that day did you operate the couch? 
A. No, I never operated the couch. 

Q. As I understand it you did not operate it because you did not 
know how to operate the couch? A. In part, yes. 

Q. Were there any instructions on the couch at all or any written 
material on how to operate it, or warnings of any sort? A. There was 
on the back of the couch, there were instructions. 

Q. Where was that? A. Onthe back of the couch. 

Q. Were those instructions on the tag? A. Ona tagasI recall. 
Yes, or it may have been a small pamphlt. I don't remember just what. 
But that also is a part of my records. 

Q. That is in your Coroner's report? A. Yes. 

Q. The second time you went back was that the next day, do you 
recall? A. Ido not recall. It could have been. 

Q. At that time you did not operate the couch either? A. No. 

Q. Now these instructions, this little pamphlet, was that left on 
the couch or did you take that with you? A. I took that asa part of 
my report. 

Q. As part of your report? A. Yes, to identify the proper name 
and make of couch, yes. 

Q. Do you remember anything about these instructions at all? 

A. Well, I remember they were diagrams as to how it should be operated, 
but nothing other than that. 

Q. And is that in the Coroner's report? A. It is in my offical 
report in the Homicide Office. 

Q. You came back a thirdtime? A. That is right. 

Q. And at that time you came with Mr. Milton Blumenfeld and a 


colored man from Mazors? A. That is right, yes. 
Q. With the Coroner? A. That is right, yes. 
Q. Did you have a partner with you at that time, do you recall? 
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A. Could have been. More than likely I did. 
Q. You say that the boy's mother was also present? A. No. 


Q. She was not? A. The janitor of the apartment house was 
present. : 
. He was present? A. He let us in. 
. He stayed? A. Yes. 
- You don't recall his name? A. No. 
. Would that be in the report? A. Yes. 
- Now on this third day did you operate the couch 2 A. Yes. 
. And you were not the first one to operate it, were you? A. No. 

The representative from Mazors operated it first. 

Q. And he showed you how it worked? A. Yes. 

Q. How to operate it? A. Yes. 

Q. And how to close it? A. That is right. 

Q. And then you did it yourself? A. Yes. 

Q. Do you recall if you just did it once or a few times or several? 
A. I don't think I did it more than the one time. 

Q. Just once? A. Yes. 

Q. This works on a spring action? A. As I recall it, yes. 

Q. And you recall that you lifted up to a certain position and the 
spring takes over, is that correct? A. I don't recall the mechanism of 
it at all actually. I mean other than that I did lift or push down, I don't 
know which, a lever that caused it to close. : 

Q. You don't actually recall that a spring takes over? A. I know 
that it is spring controlled but just how I don't remember, no. 

Q. Do you recall if the spring snapped back, if it was a strong 
spring? A. It was a comparatively strong spring as I recall. 

Q. Did you recall that it closed rather hard? A.' Well of course 
the spring was of sufficient strength to force it to close considerably 
hard I would say. : 

* * * * * 

Q. Do you recall what the representative, either one of them said 

about the sofa bed? A. Well, the one that I was primarily interested in 
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of course was the colored gentleman that supposedly knew about the 
sofa and he said after he tried it several times, he said that it was in 


good condition as far as he could see. 


* * * 


[Filed May 3, 1960] 
ANSWER TO INTERROGATORIES 


1. Milton Blumenfeld 
3601 Connecticut Avenue, N. W., 
Washington, D.C. 


Mrs. Evelyn Edwards 
2700 Q Street, N. W., 
Washington, D.C. 


- Milton Blumenfeld 
3601 Connecticut Avenue, N. W. 


Mrs. Evelyn Edwards 
2700 Q Street, N. W. 


Detective Sargent Patrick A. Deenehan 
Metropolitan Police Department 


Detective Sims 
Metropolitan Police Department 


Dr. MacDonald 
District Coroner 


Benjamin H. Johnson, 
4830 Blagden Avenue, N. W., 
Washington, D.C. 


- None 


- Do not remember 


Customer has it — we do not. 
- No. 


. Yes, when fully open 
- The mechanism locks when fully open. Not able to furnish 
picture or diagram. 


- Milton Blumenfeld 
3601 Connecticut Avenue, N. W. 


. Approximately 300 pounds 

. Customer has it. 

. No. 

- Yes, when it is fully open for use. 
- It locks when open full for use. 


MAZOR MASTERPIECES, INC., 
A Corporation 


BY /s/ Milton Blumenfeld 


[JURAT May 2, 1960] 
[Certificate of Mailing] 
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[Filed May 26, 1960] 
AFFADAVIT 
DISTRICT OF COLUMBIA, SS: 
A. MAGRUDER MACDONALD, M.D., being first duly sworn, on oath 
deposes and says as follows: 
That he is Coroner for the District of Columbia and occupied that 


position on and before July 9, 1958; that on July 9, 1958 in his official 
capacity he went to apartment 311, 2700 Que Street, N. W., Washington, 
D. C.; that upon arrival at said apartment and in the living room thereof 
he observed the decedent Rolf Edwards lying on an open sofa bed; that 


the boy was dead and was covered with perspiration; that the body was 

removed SELEY ron? the bed;and-the-bed-was-closed: that several 

days later he again returned to said premises where he met Detective 

Patrick Deenihan and several n from Mazor Masterpieces, Inc.; that 

he observed Detective Deenitan examine the bed and state that he found 

nothing defective or wrong with the bed; that he himself did not personally 

examine the bed; t the late Dr. Chris Murphy performed an autopsy 

on the deceaséd; that he has no other information concerning the incident. 
/s/ A. Magruder MacDonald, MD 

[JURAT May 25, 1960] 

(Ikserted By Hand by A. MAGRUDER MACDCNALD, M.D.) 

After which a policeman placed his weight on the middle right side facing 


it from the front to the head & the bed closed on its own accord. 
/s/ A. Magruder MacDonald, MD. 


[Certificate of Mailing] 


- A Vp : 
; _ 
eS eye > 0-< “tofetate 5 1656-55 ~ 
= 
To meet the ever-widening demand for 
fine quality sleepers, Pullman makes the world’s 
largest line of dual-purpose sleeper sofas. 
All popular style periods are represented in a wide 
PULLMAN selection of rich fabrics and beautiful colors. 
Pullman sleepers look and sit exactly like 
S / eep eC } as S fine quality sofas. Supreme sitting comfort 

is assured by full depth foam rubber cushioning. 

Perfect Sitting Height .. . Easy to operate, even a child can open a 

Pullman Sleeper into a comfortable full size, 

full height, bed with an innerspring or 

foam rubber mattress. Pullman sleepers 

are completely hand tailored and appointed . . . 

their exclusive, patented construction is 

precision engineered. Every phase of their 

F | L E D manufacture is a distinguishing mack of 

oct 4 1960 Pullman quality and dependability. 


Perfect Sleeping Comfort! 


Opens easily. One motion 


3 Full depth innerspring 


a 6 Normal height from floor 


7 Front leg out of way 
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[Filed October 18, 1960] 
ORDER 
Upon consideration of the Motion for Summary Judgment, it is by 
the court this 14th day of October, 1960, 
ORDERED, that the same be and hereby is granted in this cause 
and is hereby finally dismissed. 
/s/ Joseph C. McGarraghy 
Judge 
[Certificate of Mailing] 


[Filed October 18, 1960] 


POINTS AND AUTHORITIES IN SUPPORT OF MOTION FOR 
ORAL REHEARING OR MOTION FOR SUMMARY JUDGMENT 


It is respectfully and earnestly contended by plaintiff that the order 
granting the defendant's motion for summary judgment should be set aside 
and an order denying siad motion entered by the Court for the following 
reasons: 

In deciding whether or not the motion for summary judgment should 
be granted the Court must consider all of the pleadings, all of the contentions 
of both parties, the affidavits, any exhibits, witnesses, depositions together 
with all inferences reasonably to be drawn from all the aforesaid, as 
well as developsments reasonably likely to result from cross examination 
of affiants and witnesses. In the pleadings it clearly shows that there 
are several issues to be determined by a jury in this case because the 
plaintiff charges the defendant with various acts of negligence, breach 
of warranty, etc. On the other hand, the defendant denies all of these 
charges of negligence, etc. In the pleadings also, the plaintiff shows that 
the doctrine of res ipsa loquitur applies. The defendant answers by 
denying that res ipsa loquitur applies. The evidence must be heard and 
considered by the jury before these issues can be determined. 

The Court under the controlling law in deciding this type of 


reaction must not make the mistake of considering whether the actual 


proof of the issues has been established in the record at this time but 
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the Court is only permitted to decide whether or not there is a sufficient 
indication that there is a genuine issue of fact to be decided by the 
evidence or proof to be developed during the trial. The Courts are re- 
luctant and hesitant to grant a motion for summary judgment unless it 

is crystal clear that no genuine issue of fact is likely to be developed 

at trial. 

The plaintiff contends that there are many issues of fact to be 
decided by a jury in this case. Some of these issues are listed herein 
as follows: 

1. Whether or not the bed was safe to be used as a bed. 


2. Whether or not the defendant gave the plaintiff oral 
instructions on how to use the bed. 


Whether or not there were written instructions on the 
bed showing how to use it. 


Whether or not printed circulars or literature was given 
to plaintiff by defendant. 


Whether or not the bed was properly and safely designed 
for users of the bed. 


Whether or not the bed was inherently dangerous for use 
as a bed. 


Whether or not there was a breach of warranty. 
Whether or not the doctrine of res ipsa loquitur applied. 


Whether or not there were proper locking devices or 
mechanism on the bed. 


Whether or not the method or manner of operation of the 
bed required a warning to be given. 


Whether or not the bed worked in the manner in which 
the defendant's literature and chart (Exhibit A) indicates 
("in one motion, etc."). 


Whether or not the bed was mechanically dangerous, 
defective and/or inadequate to properly and safely operate 
the bed and protect the user at all times during normal use. 


13. How the bed actually operates. 
The plaintiff and the defendant have two different and cpposite 
contentions on all of the above issues of facts. Even the operation of the 


bed itself although the same bed itself is available for inspection at any 
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~time and will be produced at the trial and was available and would have 


been brought to the Court at the mo ionahearing if it had been considered 
LEGIT A although the defendant in question and answer 
No. 24 of the Interrogatories stated that the bed weighed about 300 
pounds. That it was a dangerous and unsafe bed for the user is shown 
clearly by the affidavit of Dr. Magruder McDonald, Coroner for the 
District of Columbia, which was filed by defendant, in which he stated: 
"That the body was removed to the D. C. Morgue from the bed; after 
which a policeman placed his weight on the middle right side, facing it 
from the foot to the head and the bed closed on it's own accord."" Obviously 
if a person sat on the edge of the bed or laid down in the middle of the 
bed the weight of his body on the bed would cause the bed to close of its 
own accord. Now, of course, there were no witnesses to this fatal and 
tragic incident, but that does not mean that reasonable inferences cannot 
be drawn. Dr. McDonald was not on _ stand as he would be in a trial, 
and subject to cross examination. When the policeman placed his weight 
on the bed was he sitting, did he place his foot on the bed, or his hand, 
how much pressure or weight did he place on the bed, did the bed snap 
shut as a bear trap, etc. All of those things would be cleared up ata 
trial and the facts and evidence would be fully developed to help decide 
the issues at a trial. Affidavits are not dispositive. They are merely 
some of the pleadings. The affidavit of plaintiff's expert Mr. Blake 
states some of the evidence to be adduced at trial by plaintiff but it does 
not decide the issue of fact, especially if defendant produces an expert 
of a different opinion. This situation frequently occurs in atrial. The 
case of Vale vs. Bonnett, 89 U. S. Appeals, D. C. 116, and other cases 
further support the plaintiff's contention that the motion for summary 
judgment should be denied. In the case of Vale vs. Bonnett the trial 
Court granted defendant's motion for summary judgment based on 
affidavits and the Court record, but the Court of Appeals in reversing 
the case held that the cross examination of witnesses and matters not 
actually in the Court record should be considered by the Court in 


deciding a motion for summary judgment. 
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Therefore, it is respectfully argued and contended that there 
are genuine issues of fact to be decided in this case when the evidence 
and facts are fully developed at trial and the motion for summary 
judgment should be denied by the Court upon a full hearing of this 
motion., for these and other reasons. 

Respectfully submitted, 
/s/ Dorsey K. Offutt 


745 Washington Building 
Washington, D.C. 


/s/ Bernard Rowitz 


Union Trust Building 
Washington, D.C 


Attorneys for the Plaintiff 


[Certificate of Service] 


[Filed October 18, 1960] 
ee AFFIDAVIT 
DISTRICT OF COLUMBL, SS: 

ROLAND P. BLAKE, being first duly sworn on oath deposes and 
says as follows: 

On September 14 I examined and tested the couch-bed in question 
at the warehouse of the Colonial Storage Co. to find that this couch bed 
presents two serious hazards to the unwary or misinformed user. More- 
over these hazards are so readily discoverable by any safety minded 
examiner that it is apparent that the designer of this couch bed gave 
little or no attention to the safety of the user. Both hazards should and 
could have been eliminated in the design. 

The first and more serious hazard is that unless locked in the open 
position the bed can snap shut upon the occupant under certain conditions 


of use likely to occur particularly with a child. It is opened from a couch 


to a bed by grasping the cross bar that becomes the outer end of the bed 
and pulling it out as far as it will go. This requires very little strength, 
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in the words of the manufacturer, "It is easy to operate, even a child 
can open a Pullman sleeper.” This is true but it does not lock in the 
open position unless this outer end of the bed is also lifted some 12 to 
15 inches when fully extended. That requires more strength and would 
be difficult for a child of less than teen age unless he was quite robust. 
The manufacturer says further, 'Opens easily. One motion.’ This is 
true as regards opening to bed form but a second motion in the lift is 
required to lock it. | 

There is little if any hazard when the bed is in the fully extended 
position even though it is not locked but it snaps shut easily when not 
fully open. If not locked moving pressure midway of the bed, as for 
example a child jumping up and down on it, can cause it to sag into a 
position from which it can snap shut. 

The chief hazard lies in the fact that when opened about three 
quarters of the way it affords the user a comfortable semi-reclining 
position much as does the common adjustable reclining porch chair or 
chaise. From this position very little motion by an occupant can cause 
it to snap shut. Any person unaware of this hazard might get ready for 
bed, open the couch to such a position and watch a late television show. 


Caught in such a position even an adult might not be able to free himself, } 
4 
i 


particularly if he turned sideways as it closed on him. The nearer closed 
it is, the greater the force required to open it. : 

The other hazard could cause serious injuries to fingers or wrists. 
The bed is returned to the couch position by lifting the extended end of the 
bed and pushing it in. It folds in the middle and snaps shut.A rigid board 
that forms the front element of the couch closes down over the cross bar 
that one grasps to open it to the bed position. To avoid this hazard the 
hands should grasp the cross bar from underneath. An uninformed or 
unthinking person however might place his hands on top of the bar and 
unless he was very quick in pulling them away when the bed started to 
snap shut, they would be caught. | 

These hazards amply justify the conclusion that this couch bed is 
definitely unsafe for use as a bed. | 
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The following is a brief summary of educational and employment 
record: 

Bachelor of Science, University of Colorado, 1911; on safety 
engineering staff of Independence Engineering and Inspection Bureau of 
Philadelphia, Pennsylvania, 1911-1932; from July , 1932, to June, 1934, 
private consultant in safety engineering; July, 1934, to retirement 
June , 1955, safety engineer with Division of Safety Standards, Bureau 
of Labor Standards, U. S. Department of Labor; since retirement consultant 
on part time basis to the Bureau. 

/s/ Roland P. Blake 


[JURAT October 7, 1960] 
[Certificate of Mailing] 


[Filed October 19, 1960] 


POINTS AND AUTHORITIES IN OPPOSITION TO MOTION 
FOR ORAL REHEARING OF MOTION 
FOR SUMMARY JUDGMENT 


There is no basis or merit to plaintiff's motion, and it should be 
summarily overruled. Plaintiff has already had the opportunity to fully 
and completely present her position in two oral arguments. 

This case was filed both for alleged breach of warranty and negli- 
gence. The record discloses that the sofa bed was purchased in 1954. 
Since the suit was not filed until 1959 it is obvious that the Statute of 
Limitations as to any suit in warranty had long since expired at the time 
this action was instituted. 

With respect to the negligence count, there is likewise no basis for 
this case proceeding further. The sofa bed was purchased by defendant 
from a manufacturer, and thereafter sold to plaintiff. Many years elapsed 
during which time the sofa bed was used and operated and worked satis- 
factorily. Defendant obtained the names and addresses of all of plaintiff's 
witnesses and thereafter secured the deposition or affidavit of all of 
these persons. No one had any knowledge or information as to how the 
deceased got into the sofa bed, or what had happened to him thereafter. 
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The witnesses who had examined the bed all indicated that it worked 
properly. The affidavit of Mr. Blake does not disclose any possible 
negligence on the part of the manufacturer, who is not before the court 
let alone the defendant who simply sold the sofa bed, after receiving it 
from the manufacturer. Mr. Blake's whole position is applied to an 
“unwary or misinformed user."' This sofa bed was in the possession of 
the plaintiff for a period of four years, during which time it was used 
repeatedly. There is no showing that defendant delivered a defective 
sofa bed, and its condition on September 14, 1960, is in no way indicative 
of its condition in 1954. In any event, however, the Blake affidavit does 
not disclose any negligence whatsoever. : 


As was pointed out at the time of argument of this case, no one can 


account for or explain what happened to the deceased. The situation here 
is on all fours with Kenney vs. Washington Properties, 76 U.S. App. D.C. 
43,128 F. 2d 612, and this court was, therefore, justified in granting 
summary judgment and terminating the case at this time. 

GALIHER & STEWART 


/s/ Richard W. Galiher 
1215-19th St., N.W. 


/s/ Julian H. Reis 
Woodward Bldg., 
Attorneys for Defendant 


[Certificate of Mailing] 


[Filed November 8, 1960] 
ORDER 
Upon consideration of the Motion for Rehearing of the Motion for 
Summary Judgment, it is by the Court this 8th day of November, 1960, 
ORDERED, that the same be and is hereby denied. : 


/s/ Joseph C. McGarraghy 
Judge 
[Certificate of Mailing] : 
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[Filed November 16, 1360] 
NOTICE OF APPEALS 
Notice is hereby given this 16th day of November 1960, that plaintiff, 

EVELYN M. EDWARDS, Administratrix of the Estate of Rolf S. Edwards, 
hereby appeals to the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 8th day of November, ‘ 
1960, in favor of defendant against said plaintiff. 

/s/ Bernard Rowitz 

Union Trust Building 

Washington, D.C. 

/s/ Dorsey K. Offutt 


Washington Building 
Washington, D.C. 


Attorneys for Plaintiff 
[Certificate of Mailing] 


[Filed December 22, 1960] 


ORDER 
Upon consideration of motion to extend time for filing record and 
docketing appeal, it is by the Court this 22nd day of December 1960. 
ORDERED, that the time within which the record on appeal may be 
filed and the appeal docketed in the United States Court of Appeals for the 


District of Columbia be extended until February 8, 1961. 


/s/ Charles F. McLaughlin 
Judge 
[Certificate of Mailing] 


BRIEF FOR APPELLEE, MAZOR MASTERPIECES, INC. 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,205 


EVELYN M. EDWARDS, 
ADMINISTRATRIX OF THE ESTATE OF 
ROLF S. EDWARDS, DECEASED, 


Appellant, 


MAZOR MASTERPIECES, INC., 
A CORPORATION. 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


RICHARD W. GALIHER 
WILLIAM E. STEWART, JR. 
JULIAN H. REIS 


1215 19th Street, N. W. 
Washington 6, D.C. 


fttorncvs for Appellee. 


Washington, D, ©. ROBERT [, THIEL 
Printer 


(i) 


COUNTER-STATEMENT OF QUESTION PRESENTED 


In the opinion of the Appellee, the question presented 


Was summary judgment properly granted in a personal 


injury action where no genuine issue of fact existed? 


COUNTER-STATEMENT OF QUESTION PRESENTED 
COUNTER-STATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 


ARGUMENT: 
I. Warranty Does Not Lie Here . 
Il. There Was No Genuine Issue of Material Fact 


Ill. Res Ipsa Loquitur Did Not Apply . 
IV. The Facts Relative to the Tragedy are Not Known 


CONCLUSION 
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MISCELLANEOUS 


Title 28, Section 1507, District of Columbia Code 
Williston on Sales, Vol. I (2nd Ed.) Sec. 212 e 


UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 16,205 


EVELYN M. EDWARDS, 
ADMINISTRATRIX OF THE ESTATE OF 
ROLF S. EDWARDS, DECEASED, 


Appellant, 


MAZOR MASTERPIECES, INC., 
A CORPORATION, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE, MAZOR MASTERPIECES, INC. 


COUNTER-STATEMENT OF THE CASE 


On July 12, 1954, Appellant purchased a sofa-bed from Appellee 
to provide a place to sleep for her in-laws who were coming to visit 
her. After it was delivered to her apartment she opened it without 
difficulty and found that it worked properly. The sofa-bed was there- 
after used by both of the visiting in-laws who slept upon it, and it again 
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worked properly. (JA 5-7) Thereafter, a girlfriend on several occasions 
used the sofa-bed (JA 8) and Appellant and her son slept on the sofa-bed 
in the summer of the year before the accident. (JA 9) During this entire 
time, this article of furniture operated satisfactorily and without diffi- 
culty. To turn the bed into a sofa, it was necessary to remove the two 
cushions, then lift it up and pull it out. (JA 9) Appellant's son had been 
present on numerous occasions when the bed had been opened up and 
used. (JA 10) 


The sofa-bed had been used daily since its purchase as a sofa. 
(JA 11) 


When Appellant reached home on the evening of the tragedy, she 
noticed the sofa pillows and cushions of the sofa on the floor, and that 
the sofa instead of being all the way down was just up a little; that she 
put her hand on the edge, felt something and then pulled it up fast and 
found her son lying on his side dressed in a pair of underpants; (JA 12) 
that she did not examine the bed after the accident. (JA 13) 


Appellant answered Appellee's interrogatories as to names of 
witnesses first to the effect that there were none and then approximately 
three months later, after Appellee had moved for summary judgment, 
that the witnesses in addition to herself were police officers Dunphy and 
Denihan and Coroner MacDonald, and Harold Anderson (JA 21). These 
persons were then interrogated by Appellee. 


Officer Dunphy testified that he visited Appellant's apartment as a 
result of receiving a call, found the boy lying lengthwise on the bed which 
was disarrayed; and that he did not examine the operation of the bed. 

(JA 23-25) 


Mr. Anderson, the brother of Appellant, testified that he came to 
the apartment on ‘the same day and noticed that the sofa-bed was open, 
that he did not open or close the bed, but Sergeant Denihan, in his presence, 
did; that he noticed that the spring tension was very heavy and that by 


coming halfway back the mattress snapped back; that it was not the type 
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of mattress you had to manually push all the way shut by yourself, that 
the spring did half the work; that to close the bed, one would take hold 

of the bottom of the bed furtherest from the sofa, lift it up and it would 
start to fold up; that the portion of the mattress within the sofa remained 
still and the bottom part of the mattress folded up on top of it. (JA 26-29) 


Sergeant Denihan stated that he made an official investigation 
into the death of Rolf S. Edwards; that he found the boy asphyxiated, and 
examined the sofa-bed, but did not operate it; that subsequently, he 
returned to interview Appellant and later returned a third time with 
Coroner MacDonald and the general manager of Appellee; that he saw 
the sofa-bed operated, operated it himself, noted no defects and nothing 
seemed to be wrong with it. (JA 31-33) There were operating instructions 
contained on the back of the sofa. (JA 34) | 


Dr. MacDonald's affidavit disclosed that he was at Appellant's 
apartment twice; that on the first occasion, he observed a policeman 
manipulate the sofa-bed and close it and thereafter he observed Sergeant 
Denihan examine the bed and state that he found nothing defective or 
wrong with the bed. (JA 37) 


Answers to interrogatories submitted to Appellee by Appellant 
disclosed that there was a device and safeguard on the sofa-bed which 
prevented it from closing and which locked when it was fully open. 
(JA 22a, 36a) | 


After Appellee had taken the depositions of the various witnesses 


and secured the affidavit of Dr. MacDonald, the motion for summary 
judgment was on October 14, 1960 granted by the Court. (JA 39) 


On October 18, 1960 Appellant filed a motion for rehearing and 
supported said motion with the affidavit of Roland P. Blake, (JA 39-44), 
who first examined the sofa-bed September 14, 1960. 


SUMMARY OF ARGUMENT 


This action was instituted in both warranty and negligence on 
July 8, 1959 as a result of the death of Appellant's son on July 9, 1958. 
The article of furniture allegedly responsible for his death was a sofa- 
bed purchased by Appellant from Appellee on July 12, 1954. 


Warranty is not available to Appellant here because of a lack 
of privity and because the Statute of Limitations has expired. 


Nor is there any basis for claiming negligence. Appellant was 
given every opportunity to come forward with a prima facie showing 
of negligence. All of her witnesses were interrogated and then and only 
then did the lower Court grant summary judgment. The addition of the 
affidavit of Mr. Blake when the motion for rehearing was filed did not 
change the picture. It does not disclose any possible negligence on the 
part of the retailer-Appellee who sold the sofa-bed to Appellant. The 
sofa-bed was in the possession of Appellant for four years, it worked 
properly during the entire period and there is no basis for claiming 
negligence here. 


Finally , it must be pointed out that one can only speculate as to 
the cause of the tragedy. No one can overcome or explain away this 
defect. The deceased could have, in play, closed up the sofa-bed, he 
could have jumped violently upon it. These are only several of the 
possible explanations. Proximate cause or evidence as to just what 
transpired is lacking. 


ARGUMENT 
I 
WARRANTY DOES NOT LIE HERE 


The sofa-bed was purchased by Appellant and not by her son. It 
is, therefore, clear under Title 28, Section 1507. District of Columbia 
Code, and under Hanback v. Dutch Baker Boy, Inc., 70 U.S. App. D.C. 


5 


398, 107 F.(2d) 203, that Appellant has no remedy in warranty for the 
unfortunate death of her son. 


Then, too, any action in warranty would be barred by the Statute 
of Limitations since a period of more than three years elapsed from 
the date Appellant purchased the sofa-bed until the date of the tragedy. 


Poole v. Terminix Co. of Maryland and Washington, 
91 U.S. App. D.C. 287, 200 F.(2d) 746. 


Zellan v. Cole, 87 U.S. App. D.C. 9, 183 F.(2d) 139 


New Amsterdam Casualty Co. v. Baker, 74 F. Supp. 
809 , Md. 


Williston on Sales, VOL. I (2nd. Ed.) Sec. 212a. 


I 


THERE WAS NO GENUINE ISSUE OF MATERIAL FACT 


Appellant commences his argument by purporting to quote from 
Jamieson v. Woodward & Lothrop, 101 U.S. App. D.C. 32, 247 F.(2d) 23. 
The quotation which is endorsed by Appellee actually is: 

"It was not necessary that her evidence be proffered, 

but faced with a motion for summary judgment she had to 

raise an issue of fact.” 

This it is submitted Appellant has not done. The eraree of all 
witnesses was before the Court when summary judgment was granted. 
The only thing not before the Court was the sofa-bed, but no effort was 
made to exhibit it. nor to claim that its inspection was necessary for the 


court to pass upon the motion. 


Let us then inspect the Appellant's claimed issues of material 
fact as are alleged to be found in the record. 


First of all, reference is made to the affidavit of Mr. Blake which 
was not before the Court until after summary judgment was granted and 
then was submitted on behalf of the motion for rehearing. Blake stated 
that the sofa-bed or Pullman Sleeper, as it was called (JA 39), presented 
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two hazards to the unwary or misinformed user, both of which he 
blamed on the designer-manufacturer, not the retailer-appellee. 


He says first the bed, unless locked in the open position, can 
snap shut upon the occupant under certain conditions which he describes: 
(1) If the bed is not locked and a child jumps up and down on it, it can 
sag into a position from which it can snap shut. (2) If only opened about 
three-quarters of the way, very little motion by an occupant can cause 
it to snap shut. 


The other hazard alluded to by Mr. Blake refers to the possible 
peril to fingers or wrists in the closing down of a rigid board over the 
cross-bar that one grasps to open the sofa to a bed position. 


None of these hazards were realized during the four years Appellant 
had the sofa-bed in her possession and no one can point to anything in 
the records which will justify an argument to the effect that the first 
alleged hazard caused the tragedy here. 


Nor do the quoted provisions of the Restatement of Torts have 
any application here. Not only was there no reason for Appellee to 
realize or apprehend that the sofa-bed might be dangerous, but its continued 
and satisfactory use discloses it was not in a category which would permit 
it to be considered likely to be dangerous. 


Neither Appellant nor any of the numerous witnesses who examined 
the sofa-bed after the occurrence found anything wrong with it. It was 
not until two years later or six years after its purchase, that Mr. Blake 
examined it and then his objections were to the design by the manufacturer. 


Appellant's contention that the interrogatories and answers thereto 
raised issues as to material facts is likewise without merit. Question 4 
asked if Appellee had given instructions to Appellant as to how to operate 
the sofa-bed and Appellee answered, 'Do not remember.” (JA 36) 
Questions 5 and 6 were therefore not required to be answered. Question 


7 inquired as to whether written instructions were given to Appellant by 
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Appellee. Its answer was ''Yes" and its answer to Question 8 indicated 


that these were in the hands of Appellant and that Appellee did not have 
them. Again, the ''No" answers to Questions 12, 15 and 18 raised no 
issue apparent to Appellee, nor does Appellant's brief satisfactorily indi- 
cate in what way issues of fact are raised. Finally, Appellant urges that 
Question 28 raises an issue. This interrogatory asked if there were any 
safeguards to prevent the sofa-bed from closing after it was opened from 
its closed position. Appellee's answer certainly raised no issue. 


Dr. MacDonald's affidavit likewise raises no issue of fact. He 
indicated that he himself did not examine the sofa-bed and that he observed 
Mr. Denihan examine the bed and state he found nothing defective or wrong 
with it. 


I 
RES IPSA LOQUITUR DID NOT APPLY 


The sofa-bed left the possession of Appellee several years before 
the accident. It was in the care, custody and control of Appellant from 
that time until the date of the tragedy. How can it possibly be argued 
that the obligation of explaining how the accident occurred is the obliga- 
tion of Appellee when no one, not even the Appellant, can explain how 
the occurrence took place? The necessary elements of this doctrine 
are completely lacking. 

Washington Loan & Trust Co. v. Hickey, 78 U.S. App. 
DiC.5o,io7 Fedo. OS | 
Safeway Stores v. West, 86 U.S. App. D. C. 99. 180 


F.(2d) 25. 


IV 


THE FACTS RELATIVE TO THE TRAGEDY ARE NOT KNOWN 


It is clear that the mere happening of an accident does not give 


rise to liability. Here, we have a strange and unfortunate tragedy con- 
cerning which no one can really satisfactorily explain. There are 
numerous ways that Rolf Edwards could have died and one can only 
speculate on how he’ met his demise. The facts here are analogous to 
those in Kinney v. Washington Properties, 76 U.S. App. D.C. 43, 128 F.(2d) 
612. As the Court there pointed out: 


"No one knows how decedent came to his death. The 
aperture between the window and the mullion, with the 
window open to its fullest extent, was only 13 inches wide, 
which would suggest that if decedent's body fell through this 
narrow space'it must have been sidewise. The window itself 
was equipped with devices by which it could be opened or 
closed without the necessity of projecting any part of the 
body into the opening. The radiator, which was partially 
in front of the window was, according to all of the evidence, 
in the customary place, and there was room on either side 
for a person to stand while opening and closing the window 
by the bar and thumb screw. This proves that the window 
was not dangerous when operated in this manner, but it leaves 
unexplained whether it was operated in this manner, or by the 
cam lever, or indeed, whether it was operated at all. It is 
just as reasonable to infer that the fall was occasioned by 
a heart attack, or from overindulgence, or in half a dozen 
other ways if one's imagination is to be given full vent. 
Finally , if it be assumed that the accident happened as 
appellant contends, there would still be nothing to show 
causal connection between the physical arrangements and 
the fall. In this view, the court had no alternative but to 
take the case from the jury. We have often said that, while 
a satisfactory conclusion may be reached through an inference 
from established facts, there must still be facts proved from 
which the inferences can be drawn. No inference of fact may 
be drawn from a premise which is wholly uncertain. Benedick 
v. Potts, 88 Md. 52, 40 A. 1067, 41 L.R.A. 478." 
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The facts leading up to the finding of the boy are wholly uncertain. 


He was found it is true in the sofa-bed, but how he got there or what had 
happened to him is subject only to pure speculation. Nor does Appellant 
Suggest what reasonable inferences can be drawn from the meager evidence 
available in this case. As to this point alone the lower Court was there- 


fore justified in granting summary judgment. 


CONCLUSION 


Since no genuine issues of fact were shown to be present, the 
lower Court properly granted summary judgment and its decision should 
be affirmed. 


Respectfully submitted, 


RICHARD W. GALIHER 
WILLIAM E. STEWART. JR. 
JULIAN H. REIS 


1215 19th Street, N. W. 
Washington 6, D.C. 


Attorneys for Appellee ; 
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For The District Of Columbia Circuit 


No. 16,205 


EVELYN M. EDWARDS, Administratrix of the 
Estate of Rolf S. Edwards, Deceased, 
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Vv. 


MAZOR MASTERPIECES, INC., a corporation, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


PETITION FOR REHEARING EN BANC 


Comes now the Appellee through its attorneys and petitions this 
Court for a rehearing of this case before the full Bench for the following 


reasons: 


1. A DIVISION OF THIS COURT HAS DECIDED A QUESTION OF 
SUBSTANCE CONTRARY TO APPLICABLE EARLIER DECI- 
SIONS OF THIS COURT. IT HAS HELD THAT A RETAILER 
WHO SOLD IN 1954 A SOFA-BED WHICH HE DID NOT MANU- 
FACTURE MAY BE HELD RESPONSIBLE FOR AN ACCIDENT 
WHICH OCCURRED IN 1958, AFTER THE FURNITURE HAD 
BEEN IN THE CUSTODY OF THE APPELLANT AND USED 
WITHOUT ANY UNTOWARD INCIDENT FOR ALMOST FOUR 
YEARS. 


THE DIVISION HAS RESOLVED QUESTIONS DEALIN G WITH 
THE ISSUES OF NEGLIGENCE, SUMMARY JUDGMENT AND 
PROXIMATE CAUSE IN WAYS THAT APPEAR CONTRARY 
TO APPLICABLE EARLIER DECISIONS. 


THIS COURT SHOULD RE-EXAMINE THE POSITION TAKEN 
BY IT IN HANNA v. FLETCHER, 97 U.S. APP. D.C. 310, 231 
F. 2d 469. WHILE THE INSTANT CASE DOES NOT INV OLVE 
THE ALLEGEDLY NEGLIGENT REPAIRS OF A WORKMAN, 
AND HIS LIABILITY FOR AN ACCIDENT OCCURRING MANY 
YEARS AFTER SAID REPAIRS, IT DOES INVOLVE THE 
LIABILITY OF A RETAILER FOR AN ARTICLE NOT MANU- 
FACTURED OR REPAIRED BY HIM FOR AN ACCIDENT 
INVOLVING SAID ARTICLE WHICH DID NOT OCCUR! UNTIL 
FOUR YEARS AFTER ITS SALE AND AFTER THE ARTICLE 
HAD BEEN IN THE CONTINUOUS POSSESSION AND HAD 
BEEN SATISFACTORILY USED BY THE PURCHASER FOR 
THIS LENGTH OF TIME. ; 


On initial examination it might appear that there should be no 
possible basis for this Court to grant a rehearing en banc of this case 
since all that is involved at this time is the reversal of the granting of 
a Motion for Summary Judgment in the lower Court. Presumably, the 
trial will follow. Conceivably, a future appeal can and could be taken 
following the trial. However, this decision of the division has resolved 
two extremely important questions in a way that appears contrary to 
applicable earlier decisions of this Court and this decision should not be 
permitted to stand. The first question deals with the law of summary 


judgment and the second with the doctrine of proximate cause. Both 


questions are of extreme importance in the field of personal injury liti- 


gation and this case, therefore, requires review by the full Bench. 


THE GRANTING OF SUMMARY JUDGMENT BY THE | 
TRIAL COURT WAS PROPER 
The case was reversed on the proposition that "genuine issues of 
negligence, causation, and damages remain to be tried," and that the 
record does "not make clear what the truth is.’ The record does not 


support or justify these conclusions. 
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The majority opinion in finding genuine issues of fact stated that 
the affidavit of the Coroner and the answers to Interrogatories numbered 


28 and 29 suggested that appellee might have known there was nothing to 


prevent the bed from closing when it was partly opened. 


Initially, the quoted statement from the affidavit of Coroner Mac- 
Donald is ambiguous. Secondly, the quoted statement does not warrant 
or support the interpretation placed on it by this Court. Thirdly, the 
balance of the affidavit (J.A. 37) demonstrates clearly that Detective 
Denihan examined the bed and stated to Coroner MacDonald that he found 
nothing defective or wrong with the bed. Finally, the testimony of 
Detective Denihan himself and the only other police witness (J A. 32-33), 
disclosed that there was nothing wrong with the sofa-bed or its operation 
so far as could be observed. 


It is likewise farfetched for this Court to indicate that appellee's 
answers to Interrogatories No. 28 and 29 (J.A. 36a) suggest knowledge in 
appellee of the closing of the bed when only partly opened. These answers 
simply set forth the fact that the bed locked when fully opened for use. 
This answer stated nothing concerning what the bed would do if not fully 
opened. The Court is indulging in pure speculation when it places its 


construction on these answers to Interrogatories. 


The Court refers to the affidavit of an engineer filed in support of 
Appellant's motion for reconsideration in the trial court. The engineer 
had examined the sofa-bed six years after its purchase from Appellee 
and two years after the tragedy. While he objected to several things 
regarding the construction of the sofa-bed, he blamed these not on Appel- 
lee, the retailer, but'on the manufacturer of the bed. The affidavit sug- 
gests no reason for Appellee to realize that the sofa-bed was or might be 
dangerous. The sofa-bed's long, continuous and satisfactory use amply 
demonstrates that there is no basis for contending it should be considered 
likely to be dangerous. 
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It is respectfully submitted that the Court misconceives the sig- 
nificance of a motion for summary judgment. A defendant ina damage 
action is not required to await a trial on the merits to defend himself. 
Nor is a plaintiff permitted in every case the opportunity ofa jury trial 
to see what he might prove. If a defendant in the preparation of his 
defense is able to demonstrate on the record that plaintiff has no case, 
then it is proper that summary judgment resolve the matter short of 
trial. This was the procedure followed by the trial court. 


Rule 56, Federal Rules of Civil Procedure, is utilized by litigants 
to secure justice without unnecessary expense and delay. This rule im- 
poses a duty upon the Court to sift the issues and record nl a particular 
case and to determine if there are genuine issues; thus facilitating, ex- 
pediting or eliminating the trial. 


This Court has stated that "the pleadings, depositions, and admis- 
sions on file, together with the affidavits" do not make "clear what the 
truth is." It was not the obligation of appellee to disprove appellant's 
contentions. She was unable to furnish any evidence or showing of negli- 
gence. On the contrary, appellee has conclusively established of record 
by the various depositions and affidavits of all of appellant's claimed 


witnesses that no negligence can be shown or established. 


As was stated by this Court in Jamieson v. Woodward & Lothrop, 
101 U.S. App. D.C. 32, 247 F. 2d 23: 


"We must, when appropriate procedural demands have been 
made, determine at the outset of an action whether a possible 
liability in law of the defendant has been indicated by the 
plaintiff. This is a concept basic in our jurisprudence. It is 
established, firmly and correctly, that if a defendant has 
violated no legal obligation, his liability for pecuniary dam- 
ages must not be submitted to the possible prejudices, sym- 
pathies or whims of a lay jury. His basic liability is first to 
be tested as a matter of law by the judge. In the case at bar 
the judge did not rule on the pleadings alone. The plaintiff's 
deposition was in, and so were the pertinent exhibits. If 
there is no possible liability in law, and no genuine issue of 
material fact exists, the established practice is summary 
judgment." 
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PROXIMATE CAUSE WAS NOT PRESENT 


The full Bench of this Court should forever lay to rest the conflict 
presently existing in the Court in connection with the doctrine of proxi- 
mate cause. In Hanna v. Fletcher, 97 U.S. App. D.C. 310, 231 F. 2d 469, 
Judge Charles Fahy stated that proximate cause was ordinarily a jury 


question, and cited several earlier decisions of this Court, including 
Howard v. Swagart, 82 App. D.C. 146, 161 Fed. 651. Chief Judge Wilbur 
K. Miller, in his dissent to the majority opinion here and in justification 


of summary judgment, cites Howard as support for his argument that 
appellee's alleged negligence could not have been the proximate cause of 
the death here, because the record discloses other possible causes of 

the death. The majority opinion of Judge Henry W. Edgerton makes no 
real reference to the proximate cause question, but the dissenting opinion 
discusses this question at length and demonstrates the total absence of 
proximate cause in the record. 


The suit here attempts to impose liability upon a retailer who pur- 
chased a sofa-bed from a manufacturer, and who sold the article of 
furniture to the appellant in 1954. The accident which brought about this 
suit did not occur until four years later after the sofa-bed had been 
opened, shut and used on a number of occasions. 


Appellant was under the necessity and requirement of presenting 
facts which showed that as of 1954 a probable consequence of the sale 
was the accident of 1958. To support this contention, Appellant offered 
the testimony of an engineer who did not inspect the sofa-bed until 1960. 
Appellant was required to show that the 1958 accident was directly and 
without intermediate cause the result of appellee's negligence in 1954. 
There is not one scintilla of evidence in the record to establish this. 


This Court, in Howard, supra, has defined the proximate cause of 
an injury to be "that cause which, in natural and continual sequence, un- 
broken by any efficient intervening cause, produces the injury and without 
which the result would not have occurred." 
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The above test applied to the record here discloses no possible 


basis for contending either that appellee could have foreseen the un- 
fortunate consequence or that it was the result of any negligence. 


It is likewise true that the Court has rejected, although without so 
stating, Kinney v. Washington Properties, 76 U.S. App. D.C. 43, 128 F.2d 
612, Brown v. Capital Transit Co., 75 U.S. App. D.C. 337, 127 F.2d 329, 
and Taylor v. Crane Rental Co., 103 US. App. D.C. 13, 254 F.2d 350. 
The strange and unfortunate tragedy in this case remains unexplained 
and as Judge Miller and appellee's brief pointed out, the death may have 
occurred from causes other than the one relied upon by appellant. 
Appellant did not negate these other causes. She had an obligation and 
opportunity to do so, and this failure on her part is as equally important 
for affirmation of the lower Court's decision. 


CONCLUSION 


The split decision of the division dealing with two important prin- 
ciples of law is clearly wrong. The questions involved are of great 
importance and the full Bench of this Court should, therefore, grant a 
rehearing of this cause, and thereafter it should set aside. ‘the decision 
of the division and affirm the lower court. 


Respectfully submitted, 


RICHARD W.GALIHER) 
WILLIAM E. STEWART, JR. 
FRANK J. MARTELL 


1215 - 19th Street, N. W. 
Washington 6, D.C. | 


Attorneys for Petitioner 
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I, RICHARD W. GALIHER, counsel for petitioner, hereby certify 
that the foregoing petition is presented in good faith and not for delay. 


Richard W. Galiher 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing Petition for Rehearing 
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Rowitz, Esq., Union Trust Building, Washington, D. C., and to Dorsey K. 
Offutt, Esq., Washington Building, Washington, D. C., Attorneys for 
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Richard W. Galiher 


